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THE modern theory of the rights of mar- 
ried women was carried far beyond previous 
decisions and rulings of the courts, at least 
in this country, in the decision of the case of 
Suan v. Caffe, by the New York Court of 
Appeals. The doctrine that a married wo- 
man may make a legal contract of partner- 
ship with her husband, which will be enforci- 
ble at law, is certainly ‘not upheld by the 
current of authorities even in that State, 
and we doubt very much whether the statute 
under which such power was conceded will 
admit of so broad a construction. There are 
many States, wherein such a power on the 
part of the wife has been in terms denied, 
under statutes even more susceptible of such 
construction than that of New York, the lan- 
guage of which indicates that its sole purpose 
was to secure to the married woman, free 
from the control of her husband, the earn- 
ings and profits of her own business, and her 
own labor and services carried on and per- 
formed on her own and separate account, 
which, at common law, would have belonged 
to her husband. The case in question will 
be found in full on page 126 of this issue, to- 
gether with an exhaustive note on the subject. 


Ir is of interest to note an important de- 
parture from the requirement of unanimity in 
the verdicts of juries which has been made in 
Minnesota. An amendment allowing ten 
members, or five-sixths of a jury, to render a 
verdict in civil cases was voted on at the re- 
cent election, and appears to have been car- 
ried. The adoption of the amendment -has 
occasioned some surprise in the State as else- 
where. The departure is, however, in a di- 
rection which many thoughtful men have 
pointed out as the path of progress, and the 
opinion of experts on the subject is on record 
to the effect that the demand for such a 
change will become greater as juries improve 
and as the difficulty of securing conscientious 
unanimity increases. The operation of the 
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new system in Minnesota will be watched 
everywhere with interest. 





TuHovuGH the question as to whether Count 
Tolstoi’s book, the ‘‘Kreutzer Sonata,’’ is or 
is not an obscene publication, is hardly a 
legal one, yet the legal journals and one of 
the courts at least, have joined in the general 
discussion upon the subject. On the one 
hand we have the opinion of Judge Thayer, 
of Philadelphia, who ruled in a case under 
the statute of Pennsylvania, which makes it 
an offense to publish, sell or exhibit any in- 
decent, lewd or obscene book, that the above 
publication was not such a book, simply be- 
cause it does not teach indecent practices, 
contains no indecent words, and its motive is 
the advocacy of celibacy; and that though it 
may contain very absurd and foolish views 
about marriage, there is not only no ob- 
scenity, but, on the contrary, it denounces 
such on almost every page. On the other 
hand, the learned editor of the Albany Law 
Journal reminds us that the definition of 
obscene, as found in the Century dictionary, is 
‘anything offensive to modesty and decency,’’ 
and within this definition, as it seems to him, 
this book can be brought. He contends that 
it is an error to suppose that a book cannot 
be obscene unless it counsels or teaches in- 
decency. ‘‘It may be obscene by the repre- 
sentation of immodest ideas and situations, 
such as a book consisting solely in filthy 
pictures is obscene. The latter would be 
none the less obscene if it contained an ex- 
press warning against the practice of any- 
thing pictured in it.’” On the other hand, 
while the learned editor of the American Law 
Review says, ‘‘There is no more sense in this 
extravagant transcendentalism than there is 
in the braying of a herd of wild asses upon 
an Asiatic desert,’ yet that, ‘‘taking the 
whole book together, it cannot be said that it 
is a lewd or obscene book; that any princi- 
ple of criticism that would so denounce it, 
would exclude many books which have been 
accepted by mankind out of this denuncia- 
tion,’’ and calls attention to the fact that pas- 
sages might be extracted from the Bible 
which, if quoted by themselves, would be 
classed as obscene. This argument, it seems 
to us, is hardly a fair one. Whether or not 
the ‘‘Kreutzer Sonata’ is obscene depends 
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upon what it contains, and not upon what 
may be found in some other book, in refer- 
ence to the obscenity of which people may 
differ as widely as in this case. Without 
reference to the merits of the discussion and 
argument in the book, which are undoubtedly 
legitimate and of some value, it may be as ob- 
scene tosome readers, at least, as is an outright 
immoral publication. Webster defines ob- 
scene as ‘‘offensive to chastity and delicacy.’’ 
The distinction between this definition and 
the broader one of the Century dictionary 
will be noted. The ‘‘Kreutzer Sonata’’ 
would undoubtedly be offensive to a chaste 
person of delicate nature, i. e., a young vir- 
tuous girl, while it probably is not so to 
many of itsreaders. We ourselves confess to 
have been more amused than shocked by it, 
and our experience, we believe, is that of 
many others. Still we would not place the 
book into the hands of a young girl any 
more than we would a copy of some very 
excellent medical treatises. In other words, 
the question of obscenity is a relative one, 
and, in our opinion, should be considered 
separate and apart from the idea of indecency 
which it somewhat resembles, but from which 
it, in many respects, differs. 








NOTES OF RECENT DECISIONS. 


MAticious PRosECUTION—PROBABLE CAUSE. 
—The Supreme Court of Indiana, in Adams 
v. Bicknell, 25 N. E. Rep. 804, decide that 
defendant’s conviction of a criminal charge 
in a justice’s court, not procured by fraud or 
perjury, is conclusive on the question of 
probable cause, though followed by an ac- 
quittal on appeal to the circuit court, and is 
a bar to asubsequent action for malicious 
prosecution against the person who instituted 
the proceedings before the justice. Olds, C. 
J., says: 

The sole question presented is as to whether the 
complaint is rendered defective on account of it show- 
ing that there was a conviction of the appellant before 
the justice of the peace. It is contended by counsel 
for appellee that the fact that the appellant was con- 
victed by the justice, in the absence of averments that 
such conviction was procured by perjury or suborna- 
tion of perjury on the part of the appellee, or show- 
ing that it was procured by fraud orcollusion on his 
part, rebuts the other averments of malice and want 
of probable cause, and is conclusive evidence of prob- 
able cause, and exonerates the appellee from liability. 





On the other hand, it is contended by counsel for 
appellant that the appeal operated to vacate the 
judgment before the justice, and the cause came up it 
the circuit court;for a trial de novo; that it is the same 
as if anew trial had been granted by the justice, and 
hence is not conclusive evidence that probable cause 
exi-ted for instituting the prosecution. The decisions 
of the court are not uniform upon the question pre- 
sented, but we think the great weight of authority is 
to the effect that the judgment of the justice’s court, 
though appealed from, and an acquittal had in the 
circuit court, is, inthe absence of fraud, conclusive 
of probable cause. Cooley, Torts (2d ed.) p. 185, 
states the law to be: “If the defendant is convicted 
ov the first instance, and appeals, and is acquitted in 
the appellate court, the conviction below is conclusive 
of probable cause.” Stephen, in his work on the law 
relating to Actions for Malicious Prosecutions, says: 
“Tt seems probable that the reversal on appeal of a 
conviction is not a termination favorable to the per- 
son convicted, upon which he can found an action for 
malicious prosecution.” Reynolds v. Kennedy, 1 
Wils. 232 (1748) which has frequently been quoted as 
an authority, was an appeal from the eourt of king’s 
bench, in Ireland. The declaration was for seizing 
the plaintiff’s brandy, and falsely and maliciously 
exhibiting an information against bim before the 
subcommissioners of excise for not having paid duty 
upon it. It alleged that the subcommissioners con- 
demned the brandy, and that the commissioners of 
appeal “most justly reversed the judgment of the 
subcommissioners.” It was held that, as to the in- 
formation before the subcommissioners, the declara- 
tion showed a foundation for the prosecution, and 
that, as to the appeal, “‘we cannot infer, from the 
judgment of reversal of the commissioners of appeal, 
that the defendant, the prosecutor, was guilty of any 
malice.’’ In Griffis v. Sellars, 2 Dev. & B. 492, a well- 
reasoned care, it is held that, where there was a trial 
and conviction in the county court, and an appeal 
taken to the superior court, where the defendant was 
acquitted, it was conclusive of probable cause, and 
that a defendant in such casecould not maintain an 
action for malicious prosecution; and the declaration 
w.s held bad for this reason. In the case of Clements 
v. Apparatus Co., 10 Atl. Rep. 442, the Supreme Court 
of Maryland, in a case for malicious prosecution, in a 
case where there bad been a judgment in favor of the 
defendant in the case upon which the prosecution was 
based, which judgment had been reversed, said: ‘It 
was the! deliberate judgment of a court of competent 
jurisdiction that there was not only a probable cause 
for filing the bill for injunction, but that the appellee 
was entitled to the relief prayed. A judgment thus 
rendered ought to be considered to be conclusive as 
to the question of probable cause, although it was 
reversed on appeal by the supreme court; otherwise, 
in every case of reversal an action would lie for the 
institution of the original suit.” Whitney v. Peck- 
bam, 15 Mass. 243, isa case directly in point. The 
plaintiff in that case was arrested for an alleged as- 
sault and battery, and tried and convicted before the 
justice. On appeal to the circuit court of common 
pleas, he was acquitted. The supreme court held that 
the conviction before the justice, he having jurisdiction 
of the subject-matter, was conclusive evidence that 
tbere was probable cause. Parker v. Huntington, 2 
Gray,124; Parker v. Farley, 10 Cush. 279. In Bitting v. 
Ten Eyck, 82 Ind. 421, it is said, by this court: “The 
conviction of the plaintiff is always evidence of prob- 
able cause, unless it was obtained chiefly or wholly by 
the false testimony of the defendant. Generally it is 
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conclusive evidence of probable cause.”” It is further 
said: “And it has been held sufficient evidence of 
probable cause to show that the plaintiff was con- 
victed of the offense before a justice of the peace who 
had jurisdiction although he was afterwards acquitted 
on appeal.” These decisions are in accordance with 
other holdings in regard to the law governing mali- 
cious prosecutions. 


BatLMENT—NEGLIGENCE— Loss oF Wraps 
at Store.—The case of Bunnell v. Stern, 25 
N. E. Rep. 910, decided by the Court of Ap- 
peals of New York, is of somewhat novel in- 
terest on the subject of bailment and the lia- 
bility of merchants for the care of the wraps 
of customers. It was there held that a mer- 
chant that sells ready-made cloaks at retail 
and provides mirrors for the use of customers 
while trying them on, and clerks toaid in the 
process, thereby impliedly invites his custom- 
ers to take off their wraps and lay them down in 
the store, and is bound to exercise some care 
over such wraps. Where such merchant pro- 
vides no place for keeping such wraps, and 
does not notify customers to look out for their 
wraps themselves, nor give any direction to 
his clerks on the subject, he is liable for the 
loss of a wrap laid on the counter by a cus- 
tomer while trying on a cloak, since his acts 
show that he exercised no care whatever. 
Bradley, J., dissents. Vann, J., says: 


Under these circumstances we think that it became 
their duty to exercise some care for the plaintiff's 
cloak, because she had laid it aside upon their invita- 
tion, and with their knowledge, and, without question 
or notice from them, had put it in the only place that 
she could. The consideration for the implied contract 
imposing that duty resided in the situation of the 
plaintiff and her property, for which the defendants 
were responsible, and in the chance of selling the 
garment that she had selected. It is unnecessary for 
us to define the degree of care required by the cir- 
cumstances, because no care whatever was exercised 
by the defendants. While they created the situation 
that required care, they made no provision for it by 
furnishing a safe place to deposit the property of cus- 
tomers, or notifying the plaintiff to look out for her 
cloak herself, or making rules for the government of 
their employees under such circumstances, or in any 
other way. Even the chairs on which customers were 
in the habit of leaving their garments were wholly 
wanting, and the floor-walker was absent without 
explanation as to the reason. As the defendants were 
bound to use ordinary care to keep their premises in 
a safe condition for the access of business visitors, 
whether expressly or impliedly invited (Coughtry v. 
Woolen Co., 56 N. Y.124, 126; Beck v. Carter, 68 N. 
Y. 285; Welch v. McAllister, 13 Mo. App. 89; Nave v. 
Flack, 90 Ind. 205; Pastene v. Adams, 49 Cal. 87; 
Learoyd v. Godfrey, 138 Mass. 315) so, we think, they 
were bound to use some care for the property of the 
plaintiff, properly brought there, and necessarily laid 
aside by their implied invitation in order to attend to 
the business in hand. They omitted to do that which 





‘a reasonable man, guided by those considerations 
that ordinarily regulate the conduct of human affairs,’’ 
would have done under the same circumstances, and 
were thus guilty of negligence. Our attention has 
been called to no authority directly in point. The 
cases relied upon by the defendants are Carpenter v. 
Taylor, 1 Hilt. 193; Rea v. Simmons, 141 Mass. 561, 6 
N. E. Rep. 699; and Whitney v. Car Co., 9 N. E. Rep. 
619. In Carpenter v. Taylor, the plaintiff entered the 
saloon of an hotel to get refreshments between 12 and 
1 o’clock at night, and when he went out the place 
was being closed. He left his opera glass behind, but 
it did not appear where, and the next morning when 
he called for it it could not be found. As it did not 
appear that the defendant, or any of his servants ever 
received, or even saw, the glass, it was properly held 
that he was not responsible for its loss. While Rea v. 
Simmons is somewhat analogous to the case at bar in 
its facts, the decision seems to have proceeded ona 
question of practice. The entire opinion consists of 10 
lines, and states that while the case was reported to 
the court for its opinion upon the question of law in- 
volved, no specific questions of law are stated in the 
report, and none appear to have been raised at the 
trial. It then states that the decision of the trial court 
upon the facts is conclusive, and cites two autborities 
which hold that the facts found below are not open to 
review. In Whitney v. Car Co. the decision was 
simply that the plaintiff was guilty of contributory 
negligence, while the question whether there was any 
evidence of negligence on the part of the defendant 
was expressly reserved. We think that the defend- 
ants, as voluntarily custodians for profit tothemselves, 
were bound to exercise some care over the plaintiff's 
cloak, 2nd that, on account of their absolute failure in 
this regard, they were properly held liable by the 
trial court for the damages that she sustained. 


Mines and Mintnc—Crams—Location— 
ABANDONMENT.—The case of Marshall v. Har- 
ney Peak Tin Mining Co., 47 N. W. Rep. 290, 
decided by the Supreme Court of South Da- 
kota, is of especial value to those interested in 
mining law. The court there lays down the 
doctrine that the essentials to complete a 
mining claim, so as to vest in the claimant a 
statutory grant from the United States, are 
(1) discovery; (2) notice; (3) location ; (4) 
marking boundaries; (5) record. Discovery 
and appropriation are recognized as sources of 
title to mining claims; and development as 
the condition of continued ownership, until a 
patent is obtained. Whenever preliminary 
work is required to define and prescribe 
a located mining claim, the law protects 
the first discoverer in the possession 
of the claim, until sufficient excavations 
and developments can be made, so as 
to disclose whether avein or deposit of such 
richness as to justify work exists, up to the 
time limited by the statute for deing such work. 
The question of abandonment of a mining 
claim is one of intention, and the intention is 
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to be gathered from all the evidence and in- 
ferences from it. This is particularly within 
the province of a jury, to be determined from 
all the facts and circumstances of the case, 
and is not a question for the court. 





THE MODERN DOCTRINE OF ‘“VO- 
LENTI NON FIT INJURIA.’’ 


The maxim ‘‘volenti non jit injuria’’! or as 
it appears early in the form ‘‘nulla injuria est 
quae in volentem fiat’’? is one of the oldest in 
our law coming to us from the civil law. It 
may be rendered as in Broom’s Legal Max- 
ims, p. 268, ‘‘that to which a person assents 
is not esteemed at law an injury,’’ or very 
nearly iu the words of Chief Justice Tindall, 
‘tit is a general rule of the English law that 
no one can maintain an action for a wrong 
when he has consented to the act which oc- 
casions his loss.’ * 

As is pointed out by Sir Frederick Pollock 4 
the meaning of the word would be forced 
should we translate volens as willing. In the 
large majority of cases there is no real wil- 
lingness, as, for instance, in a fencing bout, it 
is the will of the parties to be touched as lit- 
tle as possible and to that end their best skill 
is used. Still less is there an actual willing- 
ness if the bout result in an accident not nec- 
essarily incident to what is being done as if 
a foil should break and injure one. The 
translation of volens as consenting or assent- 
ing is then more nearly correet. 

This distinction between willing and con- 
senting seems fine to some ,° but it is never- 
theless a real one and upon it the courts have 
made the question of rape turn. ‘Without 
her consent’’ means more than ‘‘against her 
will,’’ for it may be the mind is too weak nat- 
urally to give an intelligent consent or cannot 
act from some cause, as sleep or the action of 
drugs.’ Further, thoughit is not a general 


11658 Wingate’s Maxims p. 482 » 122, 

2 Dig. 47: 10:1: 5. Bract. Lib. If. fol. 18. 1250. 
3 Gould v. Oliver, 4 Bing. N. C. 142. 

4 Poll. on Torts p. 143. 

5 Comm. v. Burke, 105 Mass. 376. 

6 Reg. v. Fletcher, 8 Cox C. C. 131. 

7 Bish. Cr. Law §§ 1122-1126. 





proposition that fraud vitiates consent,’ fraud 
as to the nature of the act, as where the fe- 
male supposed she was submitting to a sur- 
gical operation, will so vitiate the consent that 
the act will still be rape ;° but if the fraud be 
as to the person the consent being to the act, 
it will not be rape,” though presumably there 
is no more willingness in one case than in the 
other. 

The maxim rests upon natural justice and 
the broad but indefinite ground of public 
policy, that ‘‘a man is not permitted to charge 
the consequences of his own fault on others 
and complain of that which he has himself 
brought about.’’'' Whatever may have been 
the scope of the defense arising under this 
maxim, u review of the cases shows that it is 
now little more than a rule of policy or con- 
venient cloak under which courts refuse a re- 
covery to unmeritorious or negligent plaintiffs. 

In regard to the application of the maxim 
to the case of negligent plaintiffs, Brown, 
L. J., said, in Thomas v. Quartermain:” ‘‘The 
doctrine of volenti non fit injuria stands out- 
side the defense of contributory negligence 
and is in no way limited by it. In individual 
instances the two ideas seem to cover the 
same ground, but carelessnessis not the same 
thing as intelligent choice, and the Latin max- 
im often applies where there has been no 
carelessness at all. * * * In many instan- 
ces it is immaterial to distinguish between the 
two defenses but the importance was pointed 
out both by Erle, C. J., in hissumming up to 
the jury in Indermauer v. Dames," and by 
Cockburn, O. J., in Woodley v. Metropolitan 
Dist. Ry. Co.’’!4 

With all deference to the undoubted attain- 
ments of Lord Justice Bowen it seems that 
the defenses are no longer distinguished. The 


‘citations by him show that what would be 


negligence acting with reference to one per- 
son might not be negligence while acting with 
reference to another. 

In Senior v. Ward,’ Ld. Campbell, C. J., 
said: ‘‘ Negligence of the plaintiff himself 
which materially contributed to the accident 


9 Reg. v. Flattery, L. R. 2 Q. B. D. 410. 

10 Don Moran v. People, 25 Mich. 356. 

11 Swan v. Australasian Co., 7 H. & N. 633-4. 
2. R. 18 Q. B. Div. 697-8. 

13. R.1C. P. 277. 

14 L. R. 2 Ex. Div. 384. 

11 E. & E. 385. 





ee 


sa 


as I an. 











a 


XUM 








Tae a 





ooo 


XUM 


Vou. 32. ° 


a ee ee, cae. Meee eh, ee Ow 
Wee ee OT Rey See 


THE CENTRAL LAW JOURNAL 121 








would, upon well established principles, have 
deprived him of any remedy, volenti non jit in- 
juria.’’ In Byam v. Bullard, Curtis, J,. said: 
‘‘In accordance with this maxim no one can 
maintain an action for a wrong where he has 
consented or contributed to the act of which 
he complains. And this principle has been 
applied to numerous cases in which though 
the defendant was in the wrong the plaintiff’s 
negligence has contributed to produee the in- 
jury.’’ Ld. Young said in Grant v. Drys- 
dale: "7 ‘‘It is true that a man who voluntarily, 
i. e., unnecessarily, encounters a seen danger 
which by ordinary care and attention to his 
own safety he might have avoided shall not 
recover. This is the typical case of contrib- 
utory negligence.”’ 

In cases cited by Broom are not more cases 
of contributory negligence than many others 
in which the maxim has been in illis verbis 
applied'* and numerous dicta irreconcilable 
with the idea of the separability of the two 
defenses in the modern law might be given.” 
The matters are not only liable to be confused 
but are inseparable in reason. The distinc- 
tion, which would lead to no difference in the 
result reached, seems to be that ‘‘willingness 
if assumed with full knowledge may lessen or 
remove the duty though there is no negli- 
gence’’ [the idea spoken of before that what 
is negligence toward one person might not be 
toward another] ‘‘while negligence may have 
placed the plaintiff i the danger or when in 
may have contributed to his injury.’’” 

When it is said that a servant entering the 
employ of his master takes upon himself the 
ordinary risks of that employment, including 
the risk of injury through the negligence of 
fellow servants, it is merely an application of 
this maxim.”! 

It is submitted that on principle an em- 
ployer should not be liable even to third per- 
sons for injuries resulting from the negli- 
gence of his servants or agents.” The law as to 
this now well settled point has been s natural 


161 Curt. (U.S.) 101. 

17 10 Ct. of Sess. Cas. 1159 (Scot. 1883). 

18 Durkin v. Troy, 61 Barb. 455; Robinson y. Musser, 
78 Mo. 153; White v. Clapp, 8 Metc. 369; Fairchild v. 
R. R. Co., 62 Miss. 179; Levy v. Nav. Co., 34 La. An. 
182; Johnson v. Oppenheim, 55 N. Y. 288. 

19 Cockburn, C. J., 7H. & N. 944-5. 

2” Fry, L. J., L. R. 18 Q. B. Div. 702. 

2 Davit v. R. R. Co., 50 Mo. 302. See Erle, C. J., 81 
N. Y. 529. 

2 Bramwell, B., 1 H. & N. 781. 





growth from the time when the master escaped 
liability for injuries inflicted by a chattel or 
slave by a surrender of the offending person 
or thing. Then as a privilege to the master 
pecuniary damages were allowed as the alter- 
native of the surrender. ‘This was, however, 
merely another method of getting at the of- 
fending thing but this privilege of the master 
was extended in the case of carriers, innkeep- 
ers, and persons in positions of trust so as to 
impose a liability on them for the acts of 
their servants, because it was said they were, 
in a way, negligent in having employed bad 
men. From that it was not a long step to 
impose the same liability for the acts ofa 
free agent for whose acts the master or em- 
ployer is in no sense to blame.” 

Of course the master should be liable 
where hedirected the act on the familiar prin- 
ciple ‘‘qui facit per aliom facit per se;’’™* but 
wherein does the distinction lie which would 
hold the principal liable on a contract made 
by or with his agent only when that agent 
had authority, actual or apparent, to make 
such contract but would render him liable 
for the torts of servants in the course of the 
employment though committed in direct dis- 
obedience of orders,** while at the same time 
for injuries done by irrational and unthink- 
ing animals he is only liable when you can 
prove that he knew they were of a disposition 
which rendered them liable to commit such 
acts.”7 

However, regarding it as well settled that 
public policy*® requires that where an employ- 
er has placed servants in a position where 
they may do harm to strangers, he shall an- 
swer for their acts to such strangers, irre- 
spective of his own negligence, yet no such 
policy exists in the case of the servants 
themselves.” 

It is said ‘*They know or ought to know to 
what risks they are exposing themselves. 
They know if such be the nature of the risk 
that want of care on the part of a fellow- 
workman may be injurious or fatal to them 


°3 Holmes Com. Law, pp. 7-24. 

24 State v. Smith, 78 Me. 260. 

25 Baxter v. Lamont, 60 Ill. 237; Baines vy. Ewing, L- 
R. 1 Ex. 320. 

26 R. R. Co. v. Derby, 14 How. 468; Snyder v. R. R. 
Co., 60 Mo. 413. 

2 Hale v. Van Dever, 67 Mo. 732; Worth v. Gilling, 
L. R.2C. P.1. 

28 Andrews, J., 46 N. Y. 27. 

29 Priestly v. Fowler, 3 M. & W. 1. 
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and that against such risk the master cannot 
by possibility protect them,” and ‘‘one who 
accepts employment with a knowledge of the 
character and position of the structures from 
which he might be liable to receive injuries, 
cannot call upon the master to make altera- 
tions or for indemnity. He must have known 
-of the risk and taken it upon himself.’’®! 

It was said oftentimes that the reason for the 
master’s exemption is the privity of contract 
between him and the servant, whereby the 
latter contracts to take the risk.” But as was 
said before, the exemption seems to rest upon 
public policy underlying the maxim we are 
discussing and as Bowen,L. J.,said in Thomas 
v. Quartermaine :* ‘‘Neither of these defenses 
[volenti non jit injuria and contributory neg- 
ligence] arises by implication out of the work- 
man’s contract of service. * * * Quite 
apart from the relation of master and servant 
and independent altogether of it, one man 
cannot sue another in respect of a danger or 
risk not unlawful in itself that was visible, 
apparent and voluntarily encountered by the 
injured person.’’ The maxim would apply 
to a stranger under like circumstances.” 

It seems, too, conclusive that the exemp- 
tion does not rest upon contract that when a 
minor sues, though he might on the ground 
of infancy refuse to be bound by his contract, 
yet the courts have decreed the master’s ex- 
emption ;* and a person who volunteers to 
help a servant is in no better position as re- 
gards the master than the servant would be. 
He has made no contract but has put himself 
voluntarily into a place in which he might 
expect harm.* 

Now, as to the action of the servant. To 
recover damages in an action on the case, the 
burden on the plaintiff to show that the de- 
fendant has failed in some legal duty which 
he owed to the plaintiff, has violated some 
legal right, for ‘‘right always implies a cor- 
relative duty.’’” 

For a breach of the common law duties 


3% Ld. Ormsdale, L. R. 1 Se. Ap. 331. 

31 Gibson v. Erie R. R. Co., 63 N. Y. 449. 

32 Hutcheson v. Railway, 5 Ex. 343, and cases cited 
infra. 

33 L. R. 18 Q. B. D. Div. 698-9. 

3 Fry, L. J., Zb. 703. 

35 No. Chicago Co. v. Benson, 18 Ill. Ap. 194; King 
w. Railroad, 9 Cush. 112; Dowling v. Allen, 88 Mo. 293. 

% Potter v. Faulkner, 1B. & 8. 800; Degg v. Railway, 
1H. & N. 773. 

7 Rienardson’s Diet. “Right.” 





which the master owes the servant, as, for in- 
stance, want of proper care in selecting the 
physical means and agencies for conducting 
the business,® failure to provide safe struct- 
ures” and safe machinery,” failure to employ 
competent fellow-servants," and the like, the 
master is liable to the servant. He cannot 
delegate these duties, * but is liable for their 
non- performance, for all these things are 
negligence in the master, and the negligence 
of the master is not an ordinary risk of the 
service which the servant is supposed to eon- 
template.“ 

In an action for injuries resulting from a 
failure to comply with a statute designed to 
protect the servant we must look to see what 
the true policy of the statate is, for that must 
guide us in the application of the maxim to 
those cases, because if the exemption from 
liability rests upon public policy, the 
maxim should never be applied when it would 
conflict with public policy. For instance, it 
is against the policy of the law that breaches 
of the peace should occur. Therefore, if one 
license another to beat him such license is 
void as it is against the law.” 

We can perhaps conceive of no case more 
fit for the application of this maxim than 
that of a mutual assault by previous arrange- 
ment and consent, without anger or ill-will, 
yet evidence of such arrangement will not 
excuse the injury“ andsuch consent can 
only be shown in mitigation of damages. 
The fact that the plaintiff brought the diffi- 
culty upon himself will not prevent a re- 
covery.“ Payments made in order to exer- 
cise a right which one is in a position to deny 
another are not made voluntarily in the eyes 
of the law though so urged.® 


38 Flike v. Railway, 53 N. Y. 549; Hough v. Railway, 
100 U. S. 217. 
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# Gibson v. Railroad, 46 Mo. 163; Searle v. Lindsay, 
11 C, B. (N.S.) 439. 

41 Harper v. Railroad, 47 Mo. 567; Crispin v. Bab- 
bitt, 81 N. Y. 520. 

42 Bowen v. Railroad, 95 Mo. 278. 

43 Laning v. Railway, 49 N. Y. 521, 672. 

44 Senior v. Ward, 1 E. & E. 385; Ford v. Railroad, 
110 Mass. 240. 

45 Matthews vy. Ollerton, Comb. 218; Jones v. Gale, 
22 Mo. Ap. 637. 

# Beil v. Hansley, 3 Jones (N. C.), 420; Boulter v. 
Clark, Buller 8 Nisi Prius 16. See Comm. v. Colberg, 
119 Mass. 350; Reg. v. Coney, 8 Q. B. Div. 534. 

47 Adams v. Wagoner, 33 Ind. 534. 

48 Chambers v. Porter, 5 Coldw. (Tenn.) 273. 

4 Chandler v. Sanger, 114 Mass. 369; Parker v. Geat 
W. Ry. Co., 7 M. & G. 253. 
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The policy of the law changes, and with those 
changes must come similar differences in the 
application of the maxim, as, for example, 
generally at the present time a trespasser 
does not lose his right to recover for injuries 
sustained while trespassing.” The tendency 
to restrict the application of this maxim may 
be seen in the statutes which present a sort 
of index of the changes in the view of what 
is politic. 

At common lawa woman could have no 
action for her own seduction, yet generally 
now such right is given her. Again, after 
the case of Ilott v. Wilkes,” in which it was 
decided that where one, knowing there were 
spring guns in a wood, took it upon himself 
to go into the wood where he was in hazard 
of meeting the injury which such guns are 
calculated to produce, he went at his peril, a 
statute made it unlawful to set such guns.” 
In a subsequent case, Birdyv. Holbrook, it* 
was decided that a person, though a tres- 
passer, might recover for injuries sustained 
from the discharge of such a gun. 

Adopting, then, the rule of exposition laid 
down by Chancellor Kent: ‘‘We must 
look to the mischief against which the law 
was intended to provide and see what the 
remedy provided was and the reason of the 
remedy, and it is the duty of judges to make 
such a construction as to repress the mischief 
and advance the remedy.’’® 

But the master may say he is liable only 
for the penalty of the statute or to indictment. 
The answer is, ‘‘in every case where a stat- 
ute enacts or prohibits a thing for the benefit 
of a person, he shall have a remedy upon the 
same statute, [either expressly or by implica- 
tion }* for the thing enacted for his advantage 
or for recompense of a wrong done him con- 
trary to said law.’’*? ‘*‘Where a duty is im- 
posed on a person it always supposes a cor- 
relative right in some one, either in the pub- 
lic or in the individual.’’*> Whether the act is 


50 Marble v. Ross, 124 Mass. 44; Barnes v. Ward, 9 C. 
B. 392. 

51 Bartlett v. Kochel, 88 Ind. 426; Comer v. Taylor, 
82 Mo. 341. 
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5377 & 8 Geo. IV, ch. 18. 

4 4 Bing. 628. 

5 T Kent. Comm. 462 [Holmes Ed.] 

56 Van Hook v. Whitlock, 2 Edw. Ch. 304. 

57 Com. Dig. ‘Action upon Statute;” Atkyns v. Wa- 
terworks Co., L. R. 6 Ex. 408. 

58 Jb, 409 per Bramwell, B. 





prohibited absolutely or under a penalty 
would make no difference, the illegality is 
the same.” The infliction of a penalty for 
doing an act implies a prohibition and the 
master will be liable not merely for the pen- 
alty but in damages as well.™ 

Or, secondly, the master, founding his de- 
fense upon a remark of Ld. Ormidale in Wil- 
son v. Merry,® that the servant is privy to 
the work being undertaken under such cir- 
cumstances, may say the servant is particeps 
criminis, and as he is in equal fault the law 
will leave the parties where it finds them. 
But this maxim, ‘‘in pari delicto potior est 
defendentis’’ is not of universal application 
and the courts will not apply it against public 
policy or public interest.“ Furthermore, 
where, as here, the illegality is the result of 
a statute designed for the protection of one 
party and the coercion of the other, the courts 
cannot say there is a parity of fault. The 
statute has pointed out the guilty party by 
imposing on him the penalty,” and the maxim 
never applies where one party has the power 
to dictate. 
- Thirdly, the master may say that, having 
assumed the work while the statute had not 
been complied with,or continued to work after 
the breach was known to him, the servant has 
made a new contract exempting him from lia- 
bility. Though, as was said before, the mas- 
ter’s exemption does not rest upon the 
grounds of contract, yet in view of conflicting 
decisions on this point, we would say that, 
even an express contract having in contempla- 
tion a breach of the statnte, should not be erni~ 
forced at law or equity as violating the spirit 
of the law ;* for every contract made for or 
about any matter or thing, which is prohib- 
ited by statute, is a void contract, though the 
statute does not declare that it shall be, but 
only inflicts a penalty on the offender.” In 
Kansas Pacific R. R. v. Peavey,® it was held 
that such a contract waiving the rights of an 


591 Kent. Comm. 467; Barton v. Pigott, L. R. 10 Q. 
B. 86, 90. 

® Couch v. Steele, 3 E. & B. 402; Ross v. Price, 1 
Ex. Div. 269; Backenstoe vy. Railway, 23 Mo. App. 148. 

6.1L. R.1 Se. Ap. 331. 

® Kitchen v. Greenbaum, 61 Mo. 115. 

6 Schermerhorn v. Tallman, 14 N. Y. 123-125. 

& Ex parte Bank, L. R. 14 Q. B. Div. 82. 

6 Perkins v. Savage, 15 Wend. 412. 

6 Staines v. Wainwright, 6 Bing. N. C. 174. 
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6 29 Kansas, 169. 





124 THE CENTRAL LAW JOURNAL. 








employee of a railroad company under a stat- 
ute and releasing the company from its statu- 
tory liabiiity, was in contravention of the 
statute, and no defense to an action by the 
employee for injuries resulting from the com- 
pany’s negligence. 

If, then,an express contract would be void, 
because against the policy of the statute, the 
courts will not imply one for, ‘‘there ought 
to be no encouragement given to the making 
of agreements between A & B that B should 
be at liberty to break the law which has been 
passed for the protection of A’’®™ As Mr. 
Justice Wills said, combining the idea of con- 
tract and of defense under the maxim—‘‘If 
the supposed agreement between the deceased 
and the defendant, in consequence of which 
the principle of volenti non fit injuria is 
sought to be applied comes to this, that the 
master employs the servant on the terms that 
the latter shall waive the breach by the mas- 
ter of an obligation imposed on him by stat- 
ute, and shall connive at his disregard of the 
statatory obligation imposed on him for the 
benefit of others, as well as himself, such an 
agreement would be in violation of public 
policy and ought not to be listened to.”’ 

Fourthly, separating the defense arising 
under the maxim from that of contributory 
negligence, the master may say that the serv- 
ant being a willing party has taken upon 
himself the risk of injury and no action will 
lie for him. Having knowledge of the cir- 
cumstances and entering service for the stip- 
ulated reward, he cannot complain of the 
peculiar tastes and habits of his employer, 
nor sue him for damages sustained in and re- 
sulting from that peculiar service.” If he 
wishes any particular state of things he must 
provide for it by contract,” and by continuing 
to work he has waived his rights under the 
statute.” 

In Thomas v. Quartermain, 18 Q. B. Div. 
685, it was held by Bowen and Fry, L. J.J., 
against Lord Esher, M. R., that the defense 
arising from the maxim had not been affected 
by the Employer’s Liability Act. It was said 
in that case: ‘‘There must be a breach of 
duty before there can be any liability. The 
servant is placed in the same position as one 
who comes on the master’s premises by invi- 

6 Baddelley v. Earl Granville, 19 Q. B. Div. 426-7. 

70 Gibson v. Erie Railroad, 63 N. Y. 453. 


7l Seymour v. Maddox, 16 Q. B. 332. 
72 Spira v. Mining Co., 88 Mo. 68. 











tation on business. * * * These duties 
reach a vanishing point in the case of those 
who are cognizant of the full extent of the 
danger and voluntarily run the risk, but mere 
knowledge may not be a conclusive defense. 
The maxim is volenti non fit injuria not 
scienti. There may be concurrent facts 
which justify the injury whether the risk 
though known was really encountered volun- 
tarily. The injured person may have had a 
statutory right to protection as where an Act 
of Parliament requires machinery to be fenced. 
The defendant does not in such circumstan- 
ces discharge his legal obligations by merely 
affecting the plaintiff with knowledge of 
a danger which, but for a breach of duty on 
his part, would not exist at all.’’ 

This case establishes that where prima facie 
an action lies under an Employer’s Ltability 
Act, an answer is supplied if the servant vol- 
untarily took on himself the risk which proved 
fatal, and was limited to the facts before it, 
and in Baddelley v. Earl Granville L. R.; 19 
Q. B. Div. 424,where the case was discussed, 
the judges showed no great fondness for it 
as one of which they had not heard the last 
and as opening up a new field of inquiry and 
a newdomain of litigation in this class of 
cases. In Baddelley’s case it was held that 
the defense arising under the maxim was not 
applicable in cases where the injury was 
caused by a breach of statutory duty on the 
part of the master. 

In Yarmouth vy. France, L. R. 19 Q. B. 
Div. 647, Thomas v. Quartermaine was dis- 
tinguished in a suit under the same act on 
the grounds” that the circumstances did not 
conclusively show that the servant volunta- 
rily incurred the risk, though knowledge was 
clearly brought home to him. : 

Whether the servant voluntarily assumed 
the risk depends on many circumstances. 
The servant’s primary duty is obedience and 
he may rely on the master’s judgment as to 
the danger.“ It seems safer and more in ac- 
cord with general experience to assume that 
the servant, if he knew the statutory require- 
ments were not complied with, knew also that 
the statute protected him in express terms 
by rendering the master liable for dam- 

73 Ld. Esher in Yarmouth v. France, L. R. 19 Q. B. 
- a Grantham, J., 19 Q. B. Div. 4:7; Lindley, J., 
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ages which he might sustain occasioned by 
such non-performance.” 

Of course the master may plead the con- 
tributory negligence of the plaintiff and 
when this can be shown it is a good defense 
but the ordinary rules of negligence must 
apply. 

The plaintiff must, of course, show that the 
defendant has been guilty of negligence, for 
until there is a breach of duty no action will 
arise.” But failure to comply with statutory 
regulations is negligence per se and does 
away with further proof.” The plaintiff must 
also show due care on his part” but though 
the burden is on him ordinary care may be 
inferred from the circumstances of the case ;*! 
and as was said before, continuing to work 
after knowledge of the danger will not alone 
bar a recovery.” Again, granting that there 
has been negligence on the plaintiff’s part, 
yet unless by the exercise of ordinary care he 
might have avoided the consequences of the 
defendant’s negligence he should recover, 
for mere negligence will not disentitle him 
unless but for that the misfortune could not 
have happened. 

The servant has aright to insist on the 
performance of all the duties which the mas- 
ter owes him however imposed,™ and the jury 
are to say in the light of all the circumstan- 
ces whether his act was in fact contributory 
negligence. ‘The servant may have had a 
promise that the defect should be remedied, 
which is said sometimes to distinguish the 
cases. This promise should make no differ- 
ence, though many contend it raises a con- 
tract right, the master agreeing to be respon- 
sible for all injuries resulting from such omis- 
sion. The probabilities are the master never 
intended making such a contract, and there- 
fore, mutual consent being wanting, there 

75 Quackenbush Vv. Railroad, 62 Wis. 411. 

76 Senior v. Ward, 1 E. & E. 385; Assop v. Yates, 2 
H. & N. 768. 

7 Waish v. Whitely, L. R. 21 Q. B. Div. 371. 

78 Reynolds v. Hindman, 32 Iowa, 146; McRickard v. 
Flinn, 13 Daly (N. Y.), 541. 

79 Railway v. Boggs, 101 Ind. 522; Backenstoe v. 
Railway, 23 Mo. App. 148. 

8 Murphy v. Deane, 101 Mass. 455. 

81 Nelson v. Railway, 38 Iowa, 568. 

# Railroad v. Mares, 123 U. 8S. 710. 

83 Davies v. Maun, 10 M. & W.546; Tuff v. Warman, 
5 C. B. (N. 8.) 573. 

84 Gannon Vv. Railroad, 112 Mass. 234. 

8 R. R. Co. v. Mares, supra. 


% Britton v. Cotton, Co., L. R. 7 Ex. 130; Counsel 
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would be no contract. If he did intend a 
contract, he would be promising to do only 
what he was bound to do, and if the distinc- 
tion is good the action should be contract and 
and not tort. The fact of the promise makes 
the case weaker for the servant and stronger 
for the proposition.™ 

We will not dwell upon cases where the 
servant may be under a duty not to suddenly 
refuse to work,® or those where such a course 
would increase the danger to plaintiff’s self 
or others,® but deal with patient every-day 
plodding in the midst of danger and igno- 
minious death from the failure to conform 
with the law by some one. 

Chief Justice Cockburn said in Woodley v. 
Metripolitan Ry. Co.,® the authority cited by 
Bowen for his distinction: ‘‘Morally speak- 
ing those who employ men on dangerous 
work without doing all in their power to ob- 
viate the danger are highly reprehensible. * 
* * The workman who depends upon his 
employment for the bread of himself and his 
family is thus tempted to incur risks to 
which, as a matter of humanity, he ought not 
to be exposed. But looking at the matter 
from a legal point of view, if a man, for the 
sake of the employment, takes it or continues 
it with a knowledge of the risks, he must 
trust to himself to keep clear of injury.”’ 

Woodley v. The Railway Co. was a case 
where the injury was a result, not of the work 
itself or of anything which the master could 
remedy, and the maxim was applied to pre- 
vent an action against a negligent third party ; 
but in Thrussell v. Handyside, 20 Q. B. Div. 
359, L. R., a case on all fours with that case, 
a different result was reached distinguishing 
the former case. In his opinion Hawkins, J., 
said: ‘‘It cannot be said where a man is 
lawfully engaged in work and is in danger of 
dismissal if he leaves his work, that he will- 
fully incurs any risk which he may encoun- 
ter in the course of such work. It is differ- 
ent where there is no duty to be performed, 
and a man takes his chances of the danger, 
for there he voluntarily encounters the risk. 
If the plaintiff could have gone away without 
incurring the risk of losing his means of live- 
lihood, the case might have been different, 
but he was obliged to be there; his poverty 

7 Flynn v. K. C. R. R., 78 Mo. 204. 
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and not his will consented to incur the dan- 
ger.’’ This, it seems to me, is answer enough 
to Ld. Cockburn, but in addition we have a 
statute intended to guard against the inhu- 
manity complained of. ' 

In construing the usury statutes the courts 
have said: ‘‘It wonld be absurd to apply the 
maxim to the case of a man who from mere 
necessity pays more than the other can in 
justice demand, and who has been signifi- 
cantly called the slave of the lender. He can 
in no just sense be said to pay voluntarily.’’” 
Why, then, reach a differentresult in the case 
of a servant? 

The object of the laws is to provide for the 
health and safety of the employed and so 
provide for the prevention of injury that the 
slightest negligence may not be fatal.’ The 
only proper inquiry should be whether the 
requirements of the statutes have been com- 
plied with, and if not, whether the injury 
complained of was thereby occasioned.” 

It would seem, as was said in Weblin v. 
Ballard,” that an employer sued under such 
statute cannot avail himself of the defense 
that it was caused by the negligence of a fel- 
low-servant,®* or that the workman has con- 
tracted to take upon himself the risks incident 
to the employment, but he may avail himself 
of contributory negligence.” 

The employee is not bound to provide 
against all possible defects, if the injury can 
be shown to be the result of the master’s 
negligence,® and he does not lose his right to 
recover by remaining in the employ with 
knowledge that the statute has not been com- 
plied with; and even where the danger is 
obvious, it does not make the servant a vol- 
unteer so as to exonerate the master from a 
breach ofa statutory duty to protect the serv- 
ant from a dangerous thing.** The plaint- 
iff’s negligence must proximately contribute 
to his injury and continuing in defendant’s 
employ, of itself, no more contributed to his 
injury than the trespassing upon land by one 
who was injured by a furious bull. If he 

% Mosley v. Brown, 76 Va. 425. 

91 Bartlett Co. v. Roach, 68 Ill. 174. 
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% Britton v. Cotton Co., L. R. 7 Ex. 130. 
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had not gone to work he would not have been 
injured, so if he had not trespassed the bull 
could not have reached him. ™® 

The plaintiff is not bound to refrain en- 
tirely from acting on account of the defend- 
ant’s fault,” and to defeat him you must show 
he has used a dangerous thing in a careless 
manner.’ It is a question of degree of care, 
and ‘‘though degrees of care are not defina- 
ble, they are with some approach to certainty 
distinguishable by a jury led by a cautious 
and discriminating direction of the judge.’ 

Not to allow the action would be an encour- 
agement to the master to omit that diligence 
which he is in duty bound to exercise in re- 
gard to his servants, which the law requires, 
and which would protect the master and serv- 
ant both, better than any recourse against the 
master for damages possibly could. 

To allow the master to set up the maxim 
‘‘volenti non fit injuria’’ and to entrench him- 
self behind it in such a case, would be to dis- 
regard the principle, spirit, and purposes of 
the numerous statutes upon this subject. 

Epwarp CLARENCE WRIGHT. 

10 See Daly v. Norwich Co., 26 Conn. 591. 
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MARRIED WOMAN — TRADER — PARTNER- 
SHIP—STATUTE. 








SUAN V. CAFFE. 


Court of Appeals of New York Oct. 14, 1890. 


The provision of Laws N. Y. 1860, ch. 90, § 2, that 
‘a married woman may * * * carry on any trade 
or business * * * on her sole and separate ac- 
count,’ was intended to free the proceeds of her trade 
from her hushand’s marital rights, and not to di-able 
her from entering into any contracts in conjunction 
with him that she might make with others; and, where 
a married woman formed alimited partnership with 
her hu-band, becoming the special partner hereof, 
she cannot avoid liability to the ereditors of he firm 
on the ground that she had no power to mak: such a 
contract. 


FOLLETT, C. J.: But a single question is in 
involved in this appeal, which is whether a mar- 
ried woman who contracts a debt with her hus- 
band in a business carried on for their joint 
benefit, can avoid liability for it on the ground 
of coverture. The second section of chapter 90 
of the Laws of 1860, provides that ‘‘a married 
woman may * * * carry on any trade or 
business * * * on her sole and separate ac- 
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count.’’ It is urged that this language is not 
broad enough to authorize married women to 
engage in business as partners, or jointly with 
others, or at least with their husbands, but that 
the statute simply confers power on them to 
contract by themselves and apart from others. 
This construction is too narrow, and fails to 
express the evident intent of the legislature 
which was not to prescribe the mode in which 
married women should carry on their business, 
but to free them from the restraints of the com- 
mon law, and permit them to engage in business 
in their own behalf as free from the control of 
their husbands as though unmarried. Before 
this statute, the profits of their business belonged 
t» their husbands, and the words *‘sole and sepa- 
rate account” were intended to convey the idea 
that the beneficial interest of any business in 
which they might engage belonged to them and 
not to their husbands. Since the enactment of 
this statute, it bas been held that husbands and 
wives may legally contract with eavh other in 
reference to their separa’e estates (Owen v. 
Cawley, 36 N. Y. 600; Bodine v. Killeen, 53 N. 
Y. 93); that they become agents for each other 
(Knapp v. Smith, 27 N. Y. 277); and that a hus- 
band may assign to his wife a chose in action 
(S-ymour v. Fellows, 77 N. Y.178). In Frecking 
v. Rolland, 53 N. Y. 422, it was held that a wife 
could not escape liability on a joint promissory 
note given by herself and her husband, in pay- 
ment for property purchased by her, by reason 
of her coverture, nor by reason of the fact that 
she contracted jointly with her husband. In 
Scott v. Conway, 58 N. Y. 619, the defendant and 
her husband were engaged in running 2 theater, 
under the name of Mrs. F. B. Conway’s Brooklyn 
Theater, pursuant to a contract by which the 
profits and losses were to be equally shared be- 
tween them. To an action brought forthe re- 
covery of the value of goods sold, the wife inter- 
posed the defense that she was not liable for the 
deot, because it was not contractedin any trade 
or business carried on for her sole or separate 
account or benefit, but forthe benefit of a busi- 
ness carried on by herself and husband for their 
joint benefit, This defense was overruled in the 
supreme court and in the court of appeals. 
Bitter v. Rathman, 61 N. Y. 512, was an action 
for an accounting between partners. The plaint- 
iff, a married woman, had been engaged in busi- 
ness with the defendant ander the name of H. 
Ratbman & Co. The trial court found “that the 
plaintiff, in secret trust for her husband, was the 
partner of the defendant,” and that, “in respect 
to the public, she was to be regarded as the real 
partner,’* and ordered an accounting as to the 
partnership affairs. Gray, C.. said: “Yet she, 
having suffered herself to be regarded by the 
public as a partner, was liable, as such, to the 
creditors of the ostensible firm; and, having thus 
exposed herseif to such liabilities, if any should 
be found to exist, she had, to any such extent, 
the right, as against either the defendant or her 





husband, to be protected out of the share which 
would belong to her in her capacity as trustee 
for her husband, at whose instance she undertook 
the trust.”’ This case does not decide that a 
wife may or may not be a partner in business 
with her husband, but it in effect decides that a 
married woman may be a partner with a third 
person, and that her husband may act as her 
agent in the business of the firm. In Noel v. 
Kinney, 106 N. Y. 74, 12 N. E. Rep. 351, reversing 
15 Abb. N. C. 403, an action was brought against 
the husband and wife on a note signed, ‘‘J. P. 
Kinney & Co.,’? and payable to the plaintiff. 
The complaint charged that the defendants were 
liable, as partners, under the named signed to 
the note. The husband made default, but the 
wife answered that she was a married woman, 
and that the note was executed by ber husband. 
On the trial, the plaintiff put the note in evidence, 
and it appeared that the defendants were husband 
and wife, and there was evidence that the note 
was given for mirrors placed in houses owned by 
the wife. A motion to dismiss the complaint, on 
the ground that the note on its face showed that 
it was not given in respect to her separate busi- 
ness, or her estate, was overruled. In consicer- 
ing .this question Danforth, J., speaking for a 
unanimous court, said: ‘‘In the case cited (Freck- 
ing v. Rolland, 53 N. Y. 422), she became a joint 
contractor with her husband, but she was as much 
bound to perform the joint engagement as if the 
undertaking had been several, and she did not 
escape liability because her joint contractor was 
her husband. It was not necessary to inquire, 
in that case, whether the one paying could 
obtain contribution from the other, nor is it 
necessary to go into that question here. In that 
case, both undertook to pay the creditor. Can it 
make a difference in the measure of liability that, 
in one case, the married woman entered in her 
own name, and her busband io his name, in the 
execution of a joint obligation, and in the other 
case adopted a name which represents a joint 
liability which may, in effect, also be several? 
Partners are at once principals and agents—each 
represents the other—and if, in the relation of 
partnership, there are obligations which a mar- 
ried woman cannot enforce against her husband, 
or the husband against the wife, they involve no 
feature of the present action, which asserts only 
the obligation of a debtor to discharge her debt, 
or the obligation of a promisor to fulfill her 
promise.’’ Partners are the agents of each other, 
and are jointly and severally liable for the debts 
of the firm; these being two of the essential ele- 
ments of a contract of partnership. It being sut- 
tled that husbands and wives may be the agents 
of each other, and that they may bind themselves 
by joint contracts entered into with third persons, 
we see no warrant in the statute for exempting 
them from liability to creditors for debts incurred 
by firms of which they are members. It has been 
so held in Graff v. Kinney, 37 Hun, 405, which 


! affirms 15 Abb. N. C. 397; Zimmerman v. Erhard, 
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8 Daly, 311, affirmed 83 N. Y. 7+. Opposed to 
these are Chambovet v. Cagney, 35 N. Y. Super. 
Ct. 474; Kauffman v. Schoeffel, 37 Hun, 140; 
Fairlee v. Bloomingdale, 67 How. Pr. 292; same 
case, 14 Abb. N. C. 341, was reversed in 38 Hun, 
220. Upon principle and anthority, we think 
that when a husband and wife assume to carry on 
a business as partners, and contract debts in the 
course of it, the wife cannot escape liability on 
the ground of coverture. The judgment should 
be affirmed, with costs. 


NorTrr.—The principal case forcibly illustrates the 
seeming irreconcilable conflict of opinion which pre- 
vails and has prevailed in the State of New York as to 
the subject of the right of a married woman to con- 
tract partnership. And the fact that three of the 
judges of the court dissented from the conclusion of 
the majority is evidence that the question is one not 
easy of solution. It will be noted tbat the court cite 
no opinion from the State of New York, or indeed 
from any court as establishing the broad proposition 
that under such a statute as is here construed a 
married woman may make a contract of partnership 
with her husband, and that the cases from the State of 
New York cited by the court as sustaining its propo- 
sition are direct!y antagonized by other cases of equal 
authority. The question was considered in the case 
of Kauffman v. Schoeffel, 37 Hun, 140, in which it was 
held that the statute enabling a married woman to 
enter into c»ntracts and to carry on any trade or busi- 
ness and perform any labor or services on her sole and 
separate account, did not authorize or empower her 
to enter into a copartnership with her husband for 
the purpose of carrying on a trade or business. The 
same proposition was laid down in Chambovet v. 
Cagney, 35 N. Y. Sup. Ct. 474, in which Sedgwick, J., 
says, that ‘tbe law has made such rules in respect of 
the relations of man and wife, that it would be incon- 
sistent with those that they should become partners 
in business.”” And though in Graff v. Kinney, 37 Hun, 
405, cited by the court as sustaining its conclusions, 
the doctrine was laid down that a married woman 
could make such contract of partnership. Davis, P. J., 
strongly dissented, saying: ‘In my individual opinion 
the decision in Kauffman v. Schoeffel is a correct de 
termination of the law, as I think the contrary ruling 
‘is adverse to the spirit and intention of the married 
woman’s acts, which were to separate the estate of a 
married woman from that of her husband, and to com- 
pletely establish its separate character during cover- 
ture and not enable her to so commingle it in co- 
partnership as to clothe him with the power and title 
which copartners possess in law.’”? The question 
eame squarely before the court in Fairlee v. Bloom- 
ingdale, 67 How. Pr. 292, in which the court in an 
elaborate opinion by Westbrook, J., reached the 
conclusion that business partnerships between hus- 
band and wife are not authorized by the statute, and 
that the case of Zimmerman vy. Erhard, 8 Daly, 
311, cited by the court in the principal case as 
sustaining its conclusion wasimproperly decided. An 


-examination of that case, Zimmerman vy. Erhard, as 


it came before the court of appeals reported in 83 
N. Y. 74, will reveal that the decision did not turn 
upon the question as to whether or not a married 
woman could make a contract of partnership with her 
husband, but on the contrary it seemed to be con- 
ceded that she could not. The case of Noel v. Kinney, 
106 N. Y. 74, which is cited by the court as being an 
authority, is not so in fact, as the question there pre- 





sented did not come fairly before the court, which 
distinctly refused to pass upon the question as to 
whether, asa matter of law, husband and wife were 
capable of assuming the relation of copartners. It 
was simply held that the defense of coverture 
did not protect the wife from a debt contracted for the 
improving of her sole and separate estate, and for 
which she was bound to the same extent as ifa feme 
sole. The case of Hendricks v. Isaacs, 117 N. Y. 411, 
decided in 1889, is, up to the present, the latest state- 
ment from the New York court upon the subject of 
contracts between husband and wife, and it is there 
laid down without equivocation that the common law 
doctrine that husband and wife cannot contract with 
each other has not been changed by the legislation in 
that State respecting the rights of married women, 
and that contracts between them are legally invalid. 
Citing Yale v. Deterer, 18 N. Y. 265; White v. Wager, 
25 N. Y. 328; Frecking v. Rolland, 53 N. Y. 422; Cush- 
man v. Henry, 75 N. Y. 103. 

So it wiil be seen that so far as the weight of 
authority in New York is coneerned, it is clearly 
against the doctrine as announced in the principal 
case. The question here presented is simply as to the 
capacity of a wife to make‘a legal contract of copart- 
nership with her husband, which will be enforcible at 
law. Under the unwritten common law, contracts 
between husband and wife are absolutely void be- 
cause a wife has no capacity to contract at all. In 
equity, however, a duality of the husband and wife has 
always been recognized and a wife bas always had a 
limited capacity to contract as to her separate proper- 
ty. And thus a married woman atcommon law who 
has no separate estate is incapacitated from entering 
into any contract binding on herself, (Ewell’s Leading 
Cas. 312), except in certain cases resulting from the en- 
forced absence of her husband. It follows therefore 
that without the interposition of enabling statutes a 
married woman is incapabie of binding herseif by an 
executory contract and all such contracts are abso- 
lutely void at law. In all of the States, statutes have 
been passed enabling a married woman to contract to 
a greater or less extent. And under some of these 
enactments it has been held that married women may 
legally contract with third persons and even with her 
husband in reference to her separate estate which is 
thereby charged in equity. Dunifer v. Jecko, 87 Mo. 
282. This proposition, as will be seen, is relied upon in 
the principal case, citing Owen v. Cawley, 36 N. Y. 
600; Bodine v. Killeen, 58 N. Y. 93. But it will be 
borne in mind that such constructions of the statutes, 
do not give power toa married woman to contract 
generally with her husband. The question has fre- 
quently arisen under such enabling statutes, whether 
a wife’s capacity to contract with her husband must 
be expressly given, or whether a statute enabling her 
to contract generally without any limitation as to per- 
sons with whom such contracts may be made, im- 
pliedly gives her capacity to contract with her bus- 
band. Itis said by those who deny such intendment 
that the incapacity of the husband and wife to contract 
together is an incapacity of the husband as well as of 
the wife, and is not removed by a statute referring to 
the capacity of the wife alone. White v. Wager, 25 N. 
Y. 328; that contracts between husband and wife are 
void not only because one of the parties is under dis- 
ability, but also because the parties are one and are 
therefore not made valid by the statute which simply 
removes the disability without referring to the unity 
of husband and wife; that under the familiar rules 


that married woman’s statutes must be construed 
strictly, being in derogation of the common law, and 
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not to destroy the unity of husband and wife, a 
married woman’s enabling act changes her status 
only as to third persons, and not as to her husband 
unless he is especially mentioned. This conclusion 
has been reached in Massachusetts (Whitney v. 
Classon, 22 Cent. L. J. 134, Knowles v. Hull, 90 Mass. 
562; Lord v. Parker, 3 Allen, 127) and, as we have be- 
fore shown, in New York andin others of the States. On 
the other hand it may be said that when a statute says 
a Woman may contract as if sole, it must be presumed 
that it is intended to make no difference between her 
contracts with her husband and her contracts with 
other parties, though this view is controlled some- 
what by the wording of the particular statutes. Be 
this asit may, itis plain that partnership being noth- 
ing but a contract, in those States where husband and 
wife cannot legally contract together, a married 
woman cannot form a partnership with her husband. 
Montgomery v. Sprankle, 31 Ind. 113. And as we have 
seen, itis so even under statutes which expressly 
authorize the wife to carry on business upon her sole 
and separate account. Lord v. Parker, supra; 
Edwards vy. Stevens, 3 Allen, 315; Lord v. Davidson, 3 
Allen, 131. It is also undoubted that a statute which 
authorizes a married woman to carry on a separate 
business impliedly authorizes her to make contracts 
at least with persons other than her husband in rela- 
tion to that busimess (Frecking v. Rolland, 53 N. Y. 
422; Adams v. Honness, 62 Barb. 326), and hence this 
implies the power to enter into a partnership with 
persons other than her husband. Plumer v. Lord, 5 
Allen, 460; Silveus v. Porter, 74 Pa. St. 448; Dupuy v. 
Sheak, 57 Iowa, 361; Newman v. Morris, 52 Miss. 402; 
Abbott v. Jackson, 43 Ark. 212. Itis not our design 
to cite all the cases upon the general question as to 
the right of the wife under modern statutory enact- 
ments to contract with third persons or with her hus- 
band, but it may be said after an examination of the 
principal authorities that though a married woman 
may, under the terms of a statute, become what is in 
law known as a sole trader, wherein her sole and 
separate estate becomes responsible, and may, even at 
law, enter into contracts of parinership with third per- 
sons generally (Conant v. National State Bank, 22 N. 
E. Rep. 250), the weight of authority in this country, 
in fact all the authorities seem to point to the conclu- 
sion, that a married woman, without separate estate 
cognizable by equity courts, cannot enter into a part- 
nership with her husband, even under the broadest of 
the modern married woman’s acts. In Massachusetts, 
which has a statute containing a provision sub- 
stantially identical with that of New York, it has been 
held in several cases that husband and wife cannot 
contract together or become partners in business; 
and that all such contracts are absolutely void not 
withstanding the statute enabling a wife to contract 
generally. Kneilv. Eggleston, 22 Cent. L. J. 133; Lord 
vy. Parker, 3 Allen, 127; Plumer v. Lord, 5 Allen, 460; 
Knowles v. Hull, 90 Mass. 562; Bowker v. Bradford, 
140 Mass.521. The Massaehusetts cases were followed 
in Indiana. Haas vy. Shaw, 91 Ind. 384; Scarlet vy. Snod- 
grass, 92 Ind. 262. The recent decisiop of Conant v. 
National State Bank (Ind.), 22 N. E. Rep. 250, went to 
the length of holding, contrary to previous authority 
in that State, that a married woman may make a con- 
tract of partnership with third persons, but this 
ruling was under a late statute, Rev. Stat. Ind. 1881, 
which more completely abolished the disabilities of 
married women to make contracts and enlarged their 
powers beyond that given in the statute of 1879, con- 
strued by the court in the case of Haas v. Shaw, 
supra. 





The same doctrine of disability to contract with her 
husband has been laid down in Ohio, Levi v. Earl, 30 
Ohio St. 67; Payne v. Thompson, 44 Ohio St. 192; in 
Michigan, Artman v. Ferguson, 40 N. W. Rep. 907; in 
Texas, Miller v. Marx, 65 Tex. 131; Cox v. Miller, 54 
Tex. 16; Brown v. Chancellor, 61 Tex. 445; Smith v. 
Bailey, 66 Tex. 553; in West Virginia, Carey v. Bur- 
russ, 20 W. Va. 571; in Maryland, Mayer v. Soyster, 30 
Md. 402; in Illinois, Hoker v. Boggs, 63 Ill. 161. (But 
under the act of 1874 husband and wife may enter 
into contract though not one for copartnership, 
which is distinctly excepted in the act. Hamilton v. 
Hamilton, 89 Ill. 351); in Oregon, Knott v. Knott, 6 
Oreg. 150; in Tennessee, Frank v. Anderson, 13 Lea, 
695. In Wisconsin doubts have been expressed by the 
courts whether a married woman can enter into con- 
tract of partnership with her husband, Horneffer v. 
Duress, 13 Wis. 603; Duress v. Horneffer, 15 Wis. 195. 
On the other hand, it is impossible to find any authori- 
ty outside of those referred to from New York, which 
in any degree tend towards the broad doctrine laid 
down by the New York court in the principal case. 
The only case, in which that proposition was asserted, 
is Inre Kinkead, 3 Biss. 405, wherein United States 
District Judge Blodgett lays it down under the 
married woman’s act of Illinois, that a married woman 
may make a contract of partnership with her husband. 
In the course of his opinion he says, ‘‘She may there- 
fore, it seems to me, engage in trade either with or 
without her husband’s consent, certainly with his 
consent, using her own property in the enterprise and 
may bind herself by all contracts she makes in her 
business. She may own the whole of a stock of 
merchandise or the machinery and furnishings of a 
manufactory and have the entire profits and be liable 
for the losses; and if she may own the whole there is 
certainly no obstacle to her owning a half or any other 
share ofthe stock. In other words, she may becomea 
partner with another person and why not with her 
husband. I can see sothing in the relation of hus- 
band and wife which would prevent the wife from 
being her husband’s partner in business if she could be 
a partner with any other person.”” Noauthorities even 
from the courts of Illinois are cited for this view, and as 
a matter of fact the Illinois courts have not approached 
to such a doctrine, as we have seen. The case of 
May v. May, 9 Neb. 16, goes to the length of holding 
that under a statute which says that a married woman 
may ‘“‘enter into any contract with reference to the 
same, [2. e., her real and personal property] in the 
same manner and to the same extent and with like 
effect as a married man may,’”’ means that she may 
contract with anybody in reference to the same, no 
matter what relations may exist between the contract- 
ing parties. But the wording of the statute in ques- 
tion may justify such a conclusion though it may well be 
doubted whether it meant more than the mere right of 
the wife to contract with her husband with reference 
to her separate estate. Itseems clear, therefore, that at 
least upon authority, a married woman under modern 
statutory enactments which do not expressly authorize 
her to contract with her husband is disabled from 
entering into an executory contract of partnership with 
him and that the principal case, whether or not sound 
in reason, is a step considerably in advance. 

LYNE S. METCALFE, JR. 
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CORRESPONDENCE. 





CUSTODY OF CORPSE. 

To the Editor of the Central Law Journal: 

Referring to the case of Renihan vy. Wright, re- 
ported in your valuable journal (vol. 32, No. 4, page 
71), the following citations may be of interest to your 
readers on that subject: Meager v. Driscoll, 99 Mass. 
281; Pierce v. Centenary, etc., 10 R. I. 327; Jenkins v. 
Tucker, 1 Bl. & H. 90; Brick Church, ete., 3 Edw. Ch. 
164; 2 Black. Com. 429. 

F. G. WYMAN. 
Huntington, Ind. 
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A TREATISE ON THE RIGHTS OF PERSONS and the 
Rights of Property, with the Remeuies for the 
Protection and Enforcement of those Rights. By 
Oliver L. Barbour. LL.D., Author of “Barbour’s 
Criminal Law,” “Barbour’s Chancery Practice,’ 
“Barbour’s New York Supreme Court Reports,” 
ete., etc. In Two Volumes. Vols. I and II. 
Rochester, N. Y.: Williamson Law Book Co., 
(Successors to Williamson & Higbie), Law Book- 
sellers and Publishers. 1890 

We have taken considerable interest in the study of 
these volumes, partly on account of the great reputa- 
tion of the writer, but largely because the subject is 
one of readable interest, and is somewhat outside of 
the mere dry detail of legal literature. A contempla- 
tion and study of the subject of the rights of persons 
and the rights of property, and the remedies for the 
enforcement of such rights, of which this book treats, 
is not only of interest, but of practical value to all 
lawyers whoin this way may ground themselves in 
the general principles governing the application of 
practical rules. One may read these volumes with 
very much the same idea, and with almost as good re- 


‘sult as those of Blackstone, the difference being that 


the general principles here laid down are themselves 
applied to practical every day questions. The style 
of the author is very clear and satisfactory, and the 
propositions of law are laid down in a manner which 
is not only easily understood, but also pleasing. It 
may be said of these volumes that they are doubtless 
intended largely for New York practitioners, inas- 
much as the application of the general principles is in 
most cases made with reference to New York modern 
practice. But, notwithstanding this, they will be found 
valuable elsewhere, and especially in those States 
where the New York Code has been substantially 
adopted. The references throughout the book are 
largely to New York statutes, and there are few de- 
cisions of courts cited even from that State. We 
commend the volumes as containing a sound and dis- 
criminating statement of the principles governing the 
application of the rights of persons and of property. 





Books RECEIVED. 
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Two Volumes, Volumes I and II. St. Paul, Minn.: 
West Publishing Company. 1891. 


A TREATISE ON THE Law OF HOMICIDE: Including 
a Complete History of the Proceedings in Finding 
and Trying an Indictment therefor; together with 
a Chapter on Defenses to Homicide. By James 
M. Kerr, Author of ‘‘Business Corporations,’’ etc. 
New York and Albany: Banks & Brothers, Law 
Publishers. 1891. 
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1. ADMINISTRATION—Sale of Decedent’s Lands.—If an 
order of the orpkans’ court, directing an administrator 
to sell lands for the payment of debts, be defective for 
want of astatement of the sum necessary to be raised, 
and on that ground an appeal be taken to the preroga- 
tive court, the prerogative court should correct the 
order in that particular, whenever the proceedings re- 
moved by the appeal show the facts which will enable 
the court to do s0.—Robinson v. Furman, N. J., 20 Atl. 
Rep. 898. 

2. APPEAL—Record.—Where, in an action by the 
Unitec States to recover the value oftimber wrongfully 
taken from public land and sold by the trespasser to 
defen ant, there is no evidence preserved in the bill of 
excep’ ions tending to show whether or not defendant’s 
vendor was a willful or inadvertent trespasser, no 
error can be predicated on the refusal of the court to 
grant an instruction astothe damages plaintiff is en- 
titled to recover in case the trespass and taking were 
willful.— United States v. Wingate, U. 8.C.C. (Tex.), 44 
Fed. Rep. 129. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Under 
Code Ga, § 1953, which provides that a debter may pre- 
fer one creditor to another, where a mortgage is given 
by an insolvent debtor to one of his creditors on all his 
property, and is followed immediately by other mort- 
gages which in effect constitute a general assignment 
for creditors, the first mortgage does not constitute 
part of the assignment. Distinguishing White v. Cotz- 
hausen, 9 Sup. Ct. Rep. 309.—Fechheimer v. Baum, U. 8. C. 
C. (Ga ), 48 Fed. Rep. 719. 

4. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences—Jurisdiction.—A fully perfected assignment for 
the benefit of creditors made under How. St. Mich. ch. 
303, which provides (section 1) that all such assign- 
ments shall be void, “unless the same shall be without 
preferences as between creditors,” cannot be attacked 
in a court of law for such unlawful preference, or for 
fraud in the matter of the assignment, by a creditor 
who is himself seeking to obtain a preference by means 
of an attachment, but only in a suit in equity, under 
sections 6 and 11 of the act, where the relief given will 
be for the benefit of all the creditors.— Wolf v. Slosson, 
Mich., 47 N. W. Rep. 341. 

5. ASSUMPSIT—When Maintainable.—One who has re- 
ceived a debtor’s notes as security for an antecedent 
debt may recover for the original debt, upon the com- 
mon counts, on offering the notes in evidence at the 
trial.—Hall v. Tanner § DeLaney Engine Co., Ala., 8 
South. Rep. 348. 
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6. ATTACHMENT—Assignment for Benefit of Creditors. 
—While the assignor in a general assignment for the 
benefit of creditors has such a reversionary interest in 
the assigned estate as will entitle him to move for a 
discharge of an attachment on account of the non-ex- 
istence of statutory grounds for the attachment, he is 
not entitled to ask for such discharge on account of 
such assignment as a means of protecting the property 
assigned, the assignee, and not the assignor, being the 
guardian of the assigned estate.— Quebec Bank v. Carroll, 
8. Dak., 47 N. W. Rep. 397. 

7. ATTACHMENT—Dissolution.—An attachment cannot 
be abated for defects in the affidavit by a creditor who 
subsequently levies on the same goods under Rev. St. 
Tex. 1879, art. 159, providing that every attachment 
issued without affidavit as therein provided shall be 
abated on motion of defendant.—Goodbar v. City Nat. 
Bank of Sulphur Springs, Tex., 14 8. W. Rep. 851. 

8. ATTACHMENT—Dissolution.—The giving of an un- 
dertaking under section 5009, 5010, Comp. Laws, Dak., 
to procure a discharge of an attachment, does not 
merely release the levy but destroys the writ itself, and, 
thereafter, a motion to dissolve the attachment as 
being irregularly or improvidently issued will not be 
entertained.—Foxr v. Mackenzie, N. Dak., 47 N. W. Rep. 
386. 

9. ATTACHMENT—Sale of Perishable Property.—On a 
sale of attached property by order of the judge, under 
Rey. St. Tex. art. 171, providing that the court from 
which the attachment issues, or the judge thereof, may 
order the sale of perishable property, the purchaser 
acquires title free from a landlord’s lien which was 
prior to that of the attachment.—Betterton v. Eppstein, 
Tex., 14S. W. Rep. 861. 

10. ATTACHMENT—Service by Publication.—Under Rev. 
St. Wis. §§ 3712, 3333, where a contractor was getting out 
logs for a lumber company, an attachment upon the 
logs for work done on them for the contractor, and for 
supplies furnished to him, was sufficient to support 
service upon him by publication, and gave the court 
jurisdiction to adjudge a lien upon the logs.—Shearer v. 
Anderson, Wis., 47 N. W. Rep. 360. 


11. ATTACHMENT—Wrongful Attachment.—In a suit 
commenced by attachment, the defendant cannot plead 
in reconvention damages resulting from the levy of the 
writ on the goods of a firm of which he was a member, 
nor the breach of contract made by the plaintiffs with 
the firm, though its business was done in the name of 
the defendant.—Kerbs v. Provine, Tex., 148. W. Rep. 849. 

12. BonpD—Discharge of Sureties.—The sureties on a 
forthcoming bond are discharged from their obligation, 
and excused from delivering the property, by its 
seizure, while in the hands of the principal in the bond, 
under a writ of detinue issued at the instance of a third 
person claiming the property as his own.— Watson v. 
Simmons, Ala., 8 South. Rep. 347. 


13. BonD—Evidence.—A bond executed by an attach- 
ment debtor was declared defective as a statutory 
undertaking, and was then sued upon as a common. 
law bond. Without objection it was admitted in evi- 
dence, bearing the following indorsement, signed by 
tne constable: “The property mentioned in this bond 
not having been returned to me, as required herein, I 
hereby return it forfeited:” Held that, although the 
indorsement was not competent as evidence of non-de- 
livery, yet, the parties having treated it as competent, 
it was sufficient, in the absence of opposing testimony, 
to support a judgment on the bond.— Olmstead v. Thomp- 
son, Ala., 8 South. Rep. 346. 


14. BOUNDARIES—Monuments.—Plaintiff and defend- 
ant owned adjoining mining lots. Defendant mined a 
quantity of ore on the side of his lot next to plaintiff. 
A corrected survey of the whole tract showed that the 
land from which this ore was taken was within the true 
lines of plaintiff’s lot, and he brought forcible entry 
and detainer against defendant. The evidence showed 
that when the parties went into possession the lots 
were marked by stakes, and that defendant’s opera- 





tions had been confined to his own lot as originally 
staked off: Held, that these stakes were monuments 
which must prevail over the courses and distances of 
the subsequent corrected survey.—Jones v. Poundstone, 
Mo., 14 8S. W. Rep. 824. 

15. CARRIERS OF GOODs—Connecting Lines.—Where a 
railroad company receives freight to be forwarded to a 
point not on its line, the fact that it requires from the 
shippera guaranty of payment of through freight is 
not conclusive that it undertakes the responsibility of 
delivering the goods at the point of destination.—Ili- 
nois Cent. R. Co. v. Kerr, Miss., 8 South. Rep. 330. 

16. CARRIERS OF PASSENGERS—Carrying Beyond Sta- 
tion.—A passenger ona train, after being carried be- 
yond his station while asleep, was awakened, and, at 
his request, the train was stopped that be might get off 
and walk back. While so walking he narrowly escaped 
being run into by a freight train on a trestle. He was 
afterwards sick from the effects of the excitement: 
Held, that he had no redress against the company, 
though the conductor misled him as to the exact place 
where the train was when he got off.— Wilson v. New 
Orleans ¢ N. E. R. Co., Miss., 8 South. Rep. 330. 

17. CHARITIES—Construction of Devise.—A legacy to 
a trustee for the use and benefit of “the Orphans’ 
Home of the Episcopal Church of the Ascension in 
Frankfort,” creates a charity for the benefit of the 
orphans who might be under the care of that church, 
and the trust is not defeated because the house used as 
the “Home” was owned by the testator’s widow, and 
was by her dedicated as a permanent “Home” on con- 
dition that sufficient funds be raised for its support; 
and, .his not having been done, the house passed to 
her devisee by the terms of her will.—Penickv. Thom, 
Ky., 148. W. Rep. 830. 

18. COMMON SCOLD—Indictment—Evidence of Charac- 
ter.—In an indictment for being a common scold, it is 
not necessary to set out the specific facts which show 
the accused to be a common scold. It is sufficient to 
charge that she is a common scold, to the common 
nuisance of the public.— Baker v. State, N. J., 20 Atl. Rep. 
858. 

19. CONFLICT OF LAws—Following Foreign Decisions. 
—In construing the statutes of another State, the courts 
of this State must accept as conclusive the construction 
put thereupon by the highest judicial tribunal of the 
former State.— Watson v. Lane, N. J., 20 Atl. Rep. 894. 

20. @ONSTITUTIONAL Law—Special Laws.—The altera- 
tion of the wards of a city by special legislation is un- 
constitutional. Such alteration is likewise unconstitu- 
tionai whether the same be effected by one statute or 
by the joint operation of two going into force suc- 
cessively.—State v. Mayor, N. J., 20 Atl. Rep. 886. 

21. ConrRacT—Construction.—Where defendant, after 
contracting to buy from plainttff as much coal as he 
should “require” for his mill, substitutes natural gas 
for part of the fuel used in the mill, he is bound to take 
from plaintiff all the coal he still uses in his mill, but 
not the amount he would have used without gas.— 
McKeever v. Duncan, Penn., 20 Atl. Rep. 938. 


22. CONTRACT—Rescission.—A voluntary transfer of 
stock, by its owner, perfected by delivery and accept- 
ance, becomes an executed contract, and is irrevocable 
by the owner, for it was founded upon the mutual cen- 
sent of the parties in reference to a right or interest 
passing between them.— Walker v. Joseph Dixon Crucible 
Co., N. J. 20 Atl. Rep. 885. ‘ 

23. CONTRACT—Rescission.—An express company has 
a right at any time to withdraw from an arrangement 
with a shipper by which it was to receive jugs of liquor 
unboxed, and the shipper, for the privilege of sending 
the naked jugs, was to relieve the company from lia- 
bility for damage not arising from the gross negligence 
of the company.— Vicksburg Liquor § Tobacco Co. v. 
United States Exp. Co., Miss., 8 South. Rep. 332. 

24. CORPORATIONS—Assessments.—The complaint in 
an action to recover an assessment of 35 per cent. on 
the stock of defendant alleged that, at a certain time 
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prior to such assessment, defendant had paid 40 per 
cent. on his stock, but that some of the stockholders 
had paid but 2 percent.: Held that, though the assess- 
ment was made by acourt of another State in a suit 
before it, it would on demurrer be deemed to have been 
an unequal and therefore void assessment.—Great 
Western Tel. Co. v. Burnham, Wis., 47 N. W. Rep. 373. 

25. CORPORATION—Illegal Act of Directors.—A com- 
plaint by a stockholder against a corporation and its 
officers and directors, who hold a majority of the stock, 
charging them with fraudulently converting its prop- 
erty to theirown use by voting themselves salaries, 
and by other illegal corporate acts, is sufficient without 
averring a demand upon the board of directors to cor- 
rect the abuse, since it would be idle to request them to 
repair wrongs which they themselves have committed. 
—Eschweiler v. Stowell, Wis.,47 N. W. Rep. 361. 

26. CORPORATION—Insolvent—Claims for Labor.—An 
experienced miller was employed by a corporation en- 
gaged in manufacturing mill machinery, ard fitting out 
mills, to adjust and start machinery in mills supplied 
by it, and to operate the same until it fulfilled the con- 
tract of his employer with the mill owner, or to dis- 
cover and report wherein it was deficient; such em- 
ployment being similar to that of the head nillerin a 
mill, involving much manual labor, and requiring a 
high degree of skill: Held, that his claim for compen- 
sation was within the meaning of Pub. Acts Mich. 1887, 
No. 94.—In re Black, Mich., 47 N. W. Rep. 342. 

27. CORPORATION — Preliminary Subscriptions. — A 
corporation which has expended moneys and done 
acts in reliance on the mutual promises of different 
persons to take specified amounts of its stock, con- 
tained in a preliminary agreement, drawn up before its 
organization, may maintain an action to entorve the 
agreement against one of the subscribers, who attended 
the corporate meetings, and acquiesced in such acts 
and expenditures, though the act of incorporation 
does not provide for any preliminary subscription.— 
International Fair § Exposition Ass’nv. Walker, Mich., 47 
N. W. Rep. 338. 

28. CORPORATION — Stockholder.—A bill filed by a 
stockholder, in his own name, to enforce corporate 
rights, must allege that he has requested the corpora- 
tion to bring the suit, and that it has refused to do so. 
—Holton v. New Castle Northern Ry. Co., Penn., 20 Atl. 
Rep. 937. 

29. CORPORATION—Transfer of Assets.—A valid trans- 
fer of the property ofa corporation may be made by its 
president, with the knowledge, consent, and acquies- 
cence of the directors and stockholders, though there 
is no formal transfer under seal, nor any official action 
taken by the directors or stockholders.—Ft. Worth Pub. 
Co. v. Hitson, Tex., 1458. W. Rep. 843. 

30. Costs— Who Entitled to.—Actions for the recovery 
of money, within the meaning of subdivision 4 of sec- 
tion 5191, Comp. Laws, are actions in which the plaintiff 
recovers costs, as a matter of course, if he recover $50 
or more, and in which he must pay them if he recover 
less, unless the case comes within subdivision 3 of that 
section. If it does, then he is entitled to costs, without 
regard tothe amount recovered.—Pyle v. Hand County. 
S. Dak., 47 N. W. Rep. 401. 

31. CREDITORS’ BiILL--Lien of Taxes.—Where the fed- 
eral courts have appointed a receiver of the property 
of ajudgment debtor of Missouri, and have ordered 
the property sold, and the receiver has been in posses- 
sion thereof during the time when a levy might have 
been made thereon for taxes on the persunalty, the 
court will direct the payment of such tuxes out of the 
proceeds of the sale in preference to all other claims, 
though the sale was ordered to be made “subject to all 
liens for taxes,’”’ as taxes on personalty are nota lien 
thereon until levy under the tax bill, in Missouri.— 
George v. St. Louis Cable G¢ W. Ry. Co., U. 8. C. C. (Mo.), 44 
Fed. Rep. 117. 

32. CRIMINAL EVIDENCE—Competency of Wife as Wit- 
ness.—On the trial of a husband for an attempt to 
poison his wife, since divorced, she is a competent wit- 








ness against him, to prove that she saw him sprinkle 
some substance on food intended for her, and that the 
food produced at the trial, and proved to contain 
arsenic, is part of that prepared for her, andin the 
same condition as when she received it from him; not- 
withstanding Civil Code Ky. § 606.—Commmonwealth v. 
Sepp, Ky., 148. W. Rep. 834. 

83. CRIMINAL PRACTICE—Description of Person.—Al- 
though, in an indictment for subordination of perjury, 
the person alleged to have been procured to commit 
perjury need not be described by his residence. If such 
residence is alleged it must be proved, and a variance 
in the proof is fatal.—Commonwealth v. Stone, Mass., 25 
N. E. Rep. 967. 

34. CRIMINAL PRACTICE—Imprisonment—Sentences.— 
Under Rev. St. Mo. 1889, § 3954, it is not necessary for the 
trial court to expressly xdjudge that the later term 
shall begin at the close of a former term imposed; and 
one convicted and sentenced on the same day to three 
several terms of imprisonment, upon three several 
charges, Cannot be liberated atthe expiration of the 
longest term imposed, on the ground that the terms 
must be taken as concurrent and not as consecutive.— 
Ex parte Durbin, Mo , 148. W. Rep. 821. 


35. CRIMINAL PRACTICE—Statutory Offenses.—Offenses 
created by statute, as well as others, must be accurately 
and clearly described in the complaint or information, 
and no complaint or information is sufficient which 
does not accurately and clearly allege all the ingredi- 
ents of which the offense is composed.— State v Butcher, 
8. Dak., 47 N. W. Rep. 406. 

36. DEATH BY WRONGFUL AcT—Civil Damages.— 
Plaintiff's declaration alleged that @efendant sold 
liquor to her husband and W in the forenoon of a cer- 
tuin day; thut a quarrel then arose between her bhus- 
band and W; thatin the afternoon her husband went 
to the saloon, and W being there the quarrel was re 
newed, and W killed her husband; that W was at the 
time intoxicated by liquors furnished him by defend- 
ant; and that defendant had sold liquor to W when the 
latter was drunk, and known by defendant to be so: 
Held, that the declaration was properly dismissed, as 
the damages were too remote under Code Ga. §§ 3072, 
3073.— Belding v. Johnson, Ga., 128. E. Rep. 304. 


37. DEED—Construction.—A father’s deed, “in con- 
sideration of my affections, and the further considera- 
tion of the support and well-being of my daughter 
* * * and her children,” granting to her “and to her 
bodily heirs, * * * tobaveandto holdto her * * * 
and her bodily heirs for their use and benefit forever,” 
and warranting to her, ‘und her bodily heirs,’ conveys 
title in common to the daughter and her cnildren.— 
Wikle v. McGraw, Ala., 8 South. Rep. 341, 


38. DEED—Delivery.—Evidence that plaintiff’s testa- 
tor, five years before his death, executed and acknow!l- 
edged a deed of half his farm to defendant, who was 
his adopted daughter; that he kept the deed with his 
will; and that a few days before his death he handed it 
to defendant’s niece, telling her to put it away careful- 
ly, and that it would be of use after he was gone—is 
sufficient to justify the court in submitting to the jury 
the question whether the deed had been delivered.— 
Lutes v. Reed, Penn., 20 Atl. Rep. 943. 

39. DEED—Effect.—A deed conveying a platted lot of 
land subject to an easement granted in an alley at one 
end gave the distances as inciuding the aliey: Held, 
that a deed of the grantee describing the lot generally, 
but giving the boundary as “an alley reserved” for the 
easement stated, conveyed the fee to the alley.—Albett 
v. Thomus, Md., 20 Atl. Rep. 912. 

40. DEED—Rescission.—A deed to grantor’s brother 
cannot be avoided on the ground of fiduciary relations, 
though the grantee wus a lawyer, there being no evi- 
dence that he ever practiced, and grantor having be- 
come so dissipated that intercourse with his brother’s 
family had ceased for a long time, and the brothers 
themselves seldom met, and had become estranged.— 
Worthington v. Worthington, Md. 20 Atl. Rep. 911. 
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41, DEVIsE—Condition.— A devise of land to one, and 
the heirs of his body, ‘‘so long as they hold and till the 
same,” carries a fee-tail, the condition being void asin 
restraint of alienation.—Stanbury v. Hubner, Md., 20 Atl. 
Rep. 904. 

42. EJECTMENT—Improvements.—One who has pur- 
chased an estate for the life of another in land is not 
entitled to payment from the remainder men for per- 
manent improvements made by him on the landina 
suit for the land by the, remainder men, where they do 
not Claim mesne prof hL, though he may have thought 
that he got a fee siniple title when he purchased.— Tay- 
lor v. Kemp, Ga., 12 8. E, Rep. 296. 

43. EJECTMENT—Oil Lease.—The holders of an unre- 
corded oil lease, in possession, who have made valua- 
ble improvements on the land can successfully defend 
ejectment by the holder of a subsequent lease taken 
and recorded before the first lessee went into posses- 
sion and began operations on the land, unless the sub- 
sequent lessee acquired his title in good faith and with- 
out knowledge of their rights.— Thompson v. Christie, 
Penn., 20 Atl. Rep. 934. 

44. EMINENT DoMAIN—Compensation.—Under Pub. St. 
Mass. ch. 112, § 95, providing that a railroad company 
shall pay all dimages occasioned by laying out and 
maintaining its road, such damages to be estimated as 
in the laying out of highways, a possessory title inland 
taken for a railroad, founded on undisputed occupation 
for a considersble number of years, is sufficient to sus- 
tain a petition for assessment of damages, although an 
occupation for 10 years is not shown.—Andrew v. Nan- 
tasket Beach R. Co., Mass., 25 N. E. Rep. 966. 

45. EMINENT DOMAIN—Union Depot Companies.— 
How. 8t. Mich. § 3463, which authorizes a union depot 
company to condemn land “in case any such company 
is unable to agree for the purchase of any real estate,’’ 
contemplates knowledge on the part of the land-owner, 
during the negotiations, of the purposes for which the 
land is wanted ; but a bona fide offer of an amount which 
the company considers a fuir price, and a refusal by 
the land-owners to accept, with knowledge of the pur- 
poses for which the land is wanted, authorizes the 
institution of condemnation proceedings by the com 
pany, though it admits that it had no expectation that 
its offer would be accepted.— Fort St. Union Depot Co. v. 
Jones, Mich., 47 N. W. Rep. 349. 

46. EQUITABLE CONVERSION—Sale of Land.—Where a 
will hus worked an equitable conversion by directing 
land to be sold by the trustee, and the proceeds in- 
vested, a sale is valid though inf«nt distributees are 
not made parties to the suit therefor, and though the 
petition sought a sale on an incorrect theery, sufficient 
cause for sale huving been alleged, and generul relief 
pr. yed for —Sloan v. Safe-Deposit § Trust Co. of Balti 
more, Md., 20 Atl. Rep. 922. 


47. EQuiry—Sales of Land by Administrators.—The 
probate court is without jarisdiction to render a decree 
against the surety of a deceased administrator, and 
therefore an administrator de bonis non may resort to 
equity in the first instance to compel the deceased ad- 
ministrator’s personal representatives, and the sure- 
ties on his official bond, to make a final settlement of 
his accounts.— Wood v. Legg, Ala., 8 South. Rep. 342. 


48 EVIDENCE—Parol.—The common lawrule that parol 
eontemporaneous evidence is inadmissible to contradict 
or vary the terms of a valid written instrument was in- 
tended to guard against fraud and injustice by not per- 
mitting parties to deny their solemn agreements or 
overthrow them by the uncertain words and memories 
of unreliable witnesses, yet it should not be invoked as 
ashield to fraud, or be so applied as to work injustice. 
D. M. Osborne § Co. v. Stringham, 8. Dak., 47 N. W. Rep. 
408. 

49. EXECUTION—Levy.—The fact that an officer who 
levies an execution is interested as plaintiff, does not 
invalidate the levy.— Vining v. Oficers of Court, Ga., 12 
8. E. Rep. 298. 

60. ExECUTORS—Application for Instructions.—Ex- 





ecutors are entitled to ask the direction of the court 
when the present condition of their estate requires 
them to actin discharge of their duty, and such duty, 
or their course of action therein,is involved in doubt; 
but such inquiries should be limited to interests which 
are necessarily involved in the emergency, and which 
can be properly and fully represented before the court. 
—Bonnell’s Ex’rs v. Bonnell, N. J., 20 Atl. Rep. 895. 

51. EXECUTORY CoNTRACT—Lien—Bona Fide Pur- 
chaser—Laches.—A mare was bred to plaintiff’s stallion 
on shares. Several months thereafter the mare was 


* sold to defendant, who knew that she was bred to said 


stallion, but knew nothing of the arrangement by 
which plaintiff was to have a half-interest in the colt: 
Heid, that the contract was executory, he acquired no 
title to the colt, and his only remedy was an action for 
a breach of the contract.—Bates v, Smith, Mich., 47 N. 
W. Rep. 249. 

52. FEDERAL CouRTs—Jurisdictional Amount.—Pro 
test fees are taxable costs within Rey. 8t. U.S § 983 
and though Comp. St. Neb. ch. 41, § 6, provides that the 
holder of a note may bring “an action for principal, 
damages, and interest, and charges of protest,” yet 
such fees for protest cannot be considered as part of 
the “matter in dispute” within Act Cong March 3, 1887, 
§ 1, restricting the jurisdiction of the United States cir- 
cuit court to suits “where the matter in dispute ex- 
ceeds, exclusive of interest and costs, the sum or value 
of $2,000.— Baker v. Howell, U. 8. C. C. (Neb.), 44 Fed. Rep. 
113. 

53. FEDERAL OFFeNSE--Violating Census Laws.— 
Persons who conspire to commit the acts made misde- 
meanors by section 13 of the census act, with another 
person who is capable of committing the offense de- 
fined therein, may be punished under Rev. St. U. 8. § 
5440, which provides that if two or more persons con- 
spire to commit an offense against the United States, 
and one or more do any act to effect that object, all 
shall be liable to a penalty,though they themselves 
are incapable of committing the offense defined in sec- 
tion 13.— United States v. Stevens, U. 8. D. C. (Minn.), 44 
Fed. Rep. 1382. 

54. FRAUDS, STATUTE OF.—A parol contract whereby 
one sells land to a railroad company in consideration 
of its constructing a spur track to his mill, in taken out 
of the statute of frauds by the actual construction of 
the spur track.—Zast Tennessee, etc. Ry. Co. v. Davis 
Ala., 8 South. Rep. 349. 


55. GRAND JuRY—Constitutional Law.—A grand jury 
had a well understood meaning at the adoption of our 
declaration of rights, and one of its most essential 
features was that the concurrence of 12 of its members 
was necessary to the finding of a presentment or in- 
dictment.— State v. Barker, N. C., 128. E. Rep. 115. 


56. HIGHWAY— Easement in Streets.—The ownership 
in land over which a street has been laid is, for all sub- 
stantial purposes, in the public, although the owner 
retains the nuked fee, and the right of the public to use 
it for public travel is the primary and superior right.— 
Halsey v. Rapid Transit Street- Railway Co., N. J., 20 Atl. 
Rep. 859. 

57. INDEMNITY Bonp—Construction.—An executor 
paid to the residuary devisee and legatee the residue of 
the estate, taking from him a bond of indemnity 
against debts due from the estate of the testator. Part. 
of the amount so paid was proceeds ofthe sale by the 
executor, by license of the probate court, of land, the 
devisee’s interest in which had been attached, before 
such sale, in a suit against him; and after the payment 
by the executor to him, the executor was compelled to 
pay a judgment recovered against the devisee: Held, 
that the executor could not recover indemnity therefor 
in an action on the bond.—Desmond v. Fisher, Mass., 25- 
N. E. Rep. 968. 

58. INSOLVENCY—Rights of Creditors.—The act of 188} 
(Code, § 3149a), for closing up an insolvent firm of 
trsders, does not apply, the firm having been dissolved, 
and its business huving been thereafter actually 
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stopped by seizure of its stock in trade, under legal 
process, to its full value, some days antecedent to the 
filing of the present proceeding against the firm.— 
Kimbrell v. Walters, Ga., 12 8. E. Rep. 305. 

59. INSURANCE—Cancellation of Policy.—Where an in- 
surance company gives to an applicant for insurance 
a “binding slip,” whereby it agrees to insure the appli- 
cants property, the slip to be binding until the policy is 
delivered, the company has the same rights as to can 
cellation of such slip as if it contained all the condi- 
tions as to notice and agency found in the company’s 
ordinary policies.—Karelsen v. Sun Fire Office, N. Y., 25 N. 
E. Rep. 921. 

60. INSURANCE—Pleading.—A complaint which suffi- 
ciently alleges the legal effect of a policy of insurance 
sued on is not invalidated by the fact that in setting out 
the policy, the name of the insurance company is inad- 
vertently omitted, making it read that the plaintiff 
insured itself.— Butternut Manuf’g Co. v. Manufactuers’ 
Fire Ins. Co., Wis., 47 N. W. Rep. 366. 

61. INSURANCE—Vacant Premises.—Where the tenant 
of an insured house is notified to leave, and does so 
two days before the fire, with his landlord’s knowledge, 
and, with his consent, leaves there some articles not 
required for housekeeping in his new quarters, the 
house is “vacant,” within the meaning of a provision 
declaring the policy void if the premises become 
“vacant or unoccupied.— Richards v. Continental Ins. Co. 
of New York, Mich., 47 N. W. Rep. 350. 

62. INTOXICATING LIQuORS—Sale.—In an action against 
a liquor dealer and his bondsmen for a violation of the 
bond in selling to an intoxicated person, it appeared 
that one C was on a drunken debauch at a certain 
house; that before going there he had bought drinks of 
said liquor dealer, and authorized said dealer to fur- 
nish to the mistress of said house, on his credit, any- 
thing she might wish: Aeld, that liquor which she 
sen! ,and which was furnished to her for the use of 
C, and charged to C, was sold to him.—Schulher v. State, 
Miss., 8 South. Rep. 328. 

63. INTOXICATING LIQUORS—Subsequent Sentence.— 
Where defendant pleads guilty, and the court enters 
judgment against him for costs, but suspends judgment 
as to fine, it may, at a subsequent term, sentence him 
to pay a fine.—Gibson v. State, Miss., 8 South. Rep. 329. 

64. INTOXICATING LIQUORS—Unlawful Sales.—By the 
terms of the law the offense consists in selling “such 
liquors as a beverage,” and not in selling the same 
“willfully and maliciously.””—State v. Hafsoos, 8. Dak., 47 
N. W. Rep. 400. 


65. JUSTICE DOCKET.—Under Rev. St. Wis. § 3574, 
subds. 3,5, requiring a justice to enterin his docket 
every adjournment, stating at whose request it is 
granted, an entry that defendant “‘asked for an adjourn- 
ment of one week until the 27th day of April, 1889, at 
1 o’clock p. m., at this, my office,” is sufficient to show 
an adjournment until that time, when it appeared that 
nothing more was done until then.—Johnson v. Iron Belt 
Min, Co., Wis., 47 N. W. Rep. 363. 


66, LANDLORD AND TENANT—Fraud.—In an action for 
use and occupation of premises under a parol agree- 
ment, the fact that defendant was induced to make the 
agreement by false representations on the part of 
plaintiff will not defeat a recovery, where defendant 
did not rescind, or attempt to rescind, the agreement. 
—Hall v. Ryder, Mass., 25 N. E. Rep. 970. 


67. LANDLORD AND TENANT — Quiet Enjoyment. — 
Plaintiff hired of defendant, by one contract, a room 
and power transmitted from another part of defend- 
ant’s premises by a belt to a pulley and shafting. 
Without terminating the tenancy, defendant threw off 
the belt, and kept it off, with a view to stop plaintiffs’ 
business and oblige them to vacate the room: Held, 
that this was a breach of theimplied covenant for quiet 
enjoyment, and an eviction, for which plaintiffs were 
entitled to recover from defendant the damages 
suffered therefrom.—Brown v. Holyoke Water- Power Co., 
Mass., 25 N. E. Rep. 966. 





68. LrEN—Seed Lien.—Under the statute authorizing a 
seed lien, (Comp. Laws, § 5490), the “account in writ- 
ing” must embrace a description of the land on which 
the seed has been or is to be planted. Where such 
description of the land was omitted, held, fatal to the 
lien.— Lavin v. Bradley, N. Dak., 47 N. W. Rep. 384. 

69. MAINTENANCE.—Where several persons have been 
induced on the same representations to buy stock from 
defendants, itis not maintenance for them to con- 
tribute to the expense of a suit by one of them to re- 
cover the money paid by him, as they all have a com- 
mon interest in settling the question as to defendant’s 
liability.— Davies v. Stowell, Wis., 47 N. W. Rep. 370. 

70. MALICIOUS PROSECUTION—Probable Cause.—In an 
action of malicious prosecution, an instruction that, 
“in determining the question whether the prosecution 
of the plaintiff by defendant was malicious and without 
probable cause, they [the jury] should only consider 
the facts and circumstances tending to show that the 
prosecution was justifiable which were in the knowl- 
edge of defendant at the time the arrest was made,” is 
erroneous, as excluding from the consideration of the 
jury subsequently acquired facts not only as affecting 
the question of probable cause, but also defendant’s 
motive and plaintiff’s guilt of the criminal charge. — 
Threefoot v. Nuckols, Miss., 8 South. Rep. 335. 


71. MARRIAGE—Paupers — Settlement. — Where it ap- 
pears that, at the time of a pauper’s marriage, he had 
another wife living, and undivorced, his second wife 
and her children do not derive their settlement from 
him, since a void marriage cannot change the settle- 
ment of any one. — Wayne Tp. Poor Dist. v. Porter Tp. 
Poor Dist., Penn., 20 Atl. Rep. 939. 


72. MECHANICS’ LIENS—Abandonment.—Where a per- 
son entitled toa mechanic’s lien for a steam-heating 
apparatus furnished and put into a building files no 
claim, but instead thereof accepts the owner’s notes, 
and afterwards takes a chattel mortgage upon such 
apparatts, he abandons his lien, and can only claim 
under his mortgage. — Kendall Manuf’g Co. v. Rundel, 
Wis., 47 N. W. Rep. 364. 


73. MInInc — Contract.— Under a grant of a vein of 
coal, together with the right to mine it, to construct 
shafts, tunnels, roads, drains, and ditches across and 
upon the land wherein the coal lies, and to use and oc- 
cupy such rights and privileges, and all fixtures and 
appurtenances for mining and forwarding coal from 
adjoining land, the grantee acquires the present right 
to use the shafts and machinery on said land for the 
purpose of mining coal from adjoining land.— Genett v. 
Delaware ¢ H. Ganal Uo., WM. Y., 25 N. E. Rep. 922. 


74. MORTGAGE—Deed Absolute.— A husband and wife 
both testified that a deed absolute given by them was 
intended as security for a loan ofthe amount recited 
as the consideration. The grantee testified that there 
was no such agreement, and that he bought the land 
absolutely, but that there was a verbal contract that 
the grantors were to rent the land for five years, and 
then might redeem it on payment of the purchase 
money, and on failure to so do “the land was mine:” 
Held, sufficient to show that the deed was intended as a 
mortgage.— Daniels v. Lowery, Ala., 8 South. Rep. 352. 


75. MORTGAGE — Foreclosure. — To enable a party, 
claiming as assignee of the mortgagor, to foreclose a 
mortgagee upon real estate in this State by advertise- 
ment, the record must satisfactorily show the legal 
title to the mortgage to be in the assignee. — Morris v. 
McKnight, N. Dak., 47 MH. W. Rep. 375. 


76. MUNICIPAL CORPORATION — Defective Sidewalks.— 
A city charter provided that it should be the duty of 
lot-owners to keep the sidewalks adjoining their lots 
in repair, and to remove all snow and ice or other ob- 
struction from the sidewalk. It also provided that the 
superintendent of streets should repair any sidewalk 
when the owner of the property neglected to repair the 
same for five days after written notice so todo had 
been served upon him; and the superintendent should 
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collect the expense of such repair from the owner of 
the property: Held, that the lot owners were not liable 
to individuals for injuries from defective sidewalks, 
but only tothe city for expenses in making repairs 
which the lot-owners have neglected to make after 
notice, and therefore, though the city had been obliged 
to pay dameges to the individual, it could not recover 
thesame from the lot-owners. — City of Rochester v. 
Campbell, N. Y., 25 N. E. Rep. 937. 

717. MUNICIPAL CORPORATIONS— Special Assessment.— 
Under Rev. St. Ill. ch. 24, art. 5, § 1, which empowers 
city councils “‘to lay out, alter, grade, or otherwise im- 
prove, streets,” ard “‘to construct and keep in repair 
bridges, viaducts, and tunnels,” the decision ofa city 
council that a viaduct extending over railroad tracks 
and a creek is a local improvement to be paid for by 
special assessment is, in the absence of fraud, final, 
where it appears that such viaduct could not. be prop- 
erly constructed over thetracks without making it also 
cross the creek.— Louisrille, etc. Co. v. City of East St. 
Louis, I1., 25 N. E. Rep. 962. 

78. MUNICIPAL ORDINANCES— Salary of Town Marshal. 
—When the compensation of a town marshal is fixed at 
a certain amount per month, the fact that such 
marshal renders his bills for services and receives his 
pay for two months, at a rate less than the rate fixed 
by law, will not preclude such officer from claiming 
the full pay allowed by law for the subsequent months. 
—O’ Hare v. Townof Park River, N. Dak , 47 N. W. Rep. 
380. 
79. NEGLIGENCE— Joint Liability. — The owner of a 
building contracted for the erection of a tank on the 
roof, he to provide the necessary supports and the 
contractor to construct the tank thereon. The owner 
put up insufficient supports, and the contractor, with 
notice thereof, placed the tank on them. They broke 
and killed plaintiff's intestate: Held, that the owner 
and the contractor were jointly liable, since the negli- 
gence of each contributed to the injury. — Consolidated 
Ice Machine Co. v. Keifer, 11l.,25 N. E. Rep. 799. 

80. NEGOTIABLE INSTRUMENT.— A promissory note is 
rendered non-negotiable by the insertion of an agree- 
ment by the maker to pay the expenseof collections 
including a reasonable attorney’s fees. — Peterson v, 
Stoughton State Bank, Wis., 47 N. W. Rep. 368. 

81. NBGOTIABLB INSTRUMENT — Attorney’s Fees. — 
Judgment by Confession.—The maker of a note which 
provides for the payment of attorney’s fees, if collected 
by process, is not liable for such fees unless there is a 
demand and refusal to pay the note before suit is 
brought.—Lindley v. Ross, Penn., 20 Atl. Rep. 944. 


82. PARTNERSHIP — Firm and Private Creditors. — A 
mortgage by a firm on partnership property to secure 
an individual debt ofone of the partners is valid as 
against firm creditors, such debt having been made a 
partnership debt by agreement among the partners. — 
Veal v. Veal, Ga., 128. E. Rep. 297. 

83. PARTNERSHIP — In‘ oming Partner. — A sale by a 
partner of all his interest in the partnership property 
to one who takes his place in a new firm which succeeds 
the old one passes his interest in land purchased with 
partnership funds, and treated as firm property. — 
Coliner v. Greig, Penn., 20 Atl. Rep. 938. 


84. PARTNERSHIP— Negotiable Instruments. — Where 
by the articles of partnership it is agreed that one of 
the partners is to manage the business and carry it on 
with the money furnished by the other, who is to be 
the only firm creditor, the managing partner not being 
permitted to contract any debts for merchandise or 
other purposes, such managing partner cannot bind 
the firm byanote given to himself as guardian for 
money luaned by him as guardian to the firm.— Winter- 
mute v. Torrent, Mich., 47 N. W. Rep. 358. 


8. POOR AND PooR Laws — Removal of Paupers. — 
Notices to remove certain paupers, sent by the town 
in which they are living to the city in which they had a 
legal settlement, described them as ‘S and three chil- 
dren.” It appeared that 8 had five minor children 





living with her, and in her charge: Held, that the de- 
scription was not sufficient to require the city to re- 
move them. — Inhabitants of Carver v. City of Taunton, 
Mass., 25 N. E. Rep. 965. 

86. PRINCIPAL AND SURETY.—In an action by a creditor 
against the sureties of a trustee for the benefit of 
creditors, to recover the amount of a claim allowed by 
the court, the mere failure of plaintiffto use diligence 
in collecting the claim from the trustee cannot relieve 
the suret‘es.— Taylor v. State, Md., 20 Atl. Rep. 914. 

87. PUBLIC Lanps — Forfeiture of Patents. — Where 
plaintiff, who held the patent title to certain real estate 
acquired by him under the pre-emption laws of the 
United States, enterc< ‘ato a contract, otherwise valid, 
for the sale and conveyance of such real estate, such 
contract was not invalidated by the fact that prior 
thereto, and before plaintiff acquired his title, or filed 
his declaratory statement, a parol contract had been 
entered into by the same parties to the same effect. — 
Larison v. Wilbur, N. Dak., 47 N. W. Rep. 381. 

88. QUIETING TITLE.—A village leased for 99 years 
certain lots bounded by a river. During the lease, 
accretions formed adjoining these lots, and the village 
platted these accretions into lots and sold them. After 
this sale the lessee purchased the fee of the lots leased 
to him: He/d, that he had no right to have deed of the 
lots formed by accretion set aside as a cloud on his 
title, since such deed wasa valid conveyance of the 
reversion, and, having been recorded before he pur 
chased the fee, was superior to his deed, though not to 
his lease.— Rutz v. Kehr, I1l., 25 N. E. Rep. 957. 

89. RAILROAD COMPANY—Injury to Stock.—The extent 
of the duty of a railroad company as to stock on its 
track is that the engineer shall use reasonable care, 
after the stock is discovered by him, to prevent Injury 
to it.—Xansas ,City Ry. Co. v. Shaver, Ark., 148. W. Rep. 
863. 

90. RAILROAD COMPANY—Ways by Prescription.— 
Where land belonging to the State is granted to a rail- 
road’company, the company tukes the land free of any 
right of way acquired by prescription, since prescrip- 
tive rights cannot be acquired as against the State.— 
Pennsylvania R. Co. v. Borough of Freeport, Penn., 20 Atl. 
Rep. 940. 


91. REMOVAL OF CaUSES—Breach of Bond.—A removal 
bond in the sum of $500 provided that if defendant 
‘shall enter in said circuit court of the United States 
on the first day of the next term thereof a copy of the 
record in said suit, and shall pay all costs that may be 
awarded by said circuit court, if said court shall hold 
that said suit was wrongfully or improperly removed 
thereto, then this obligation to be void, otherwise to 
remain in full force and effect.” Defendant failed to 
file the record at such first term, whereupon plaintiff 
moved to remand, which was denied: MAeld,that the 
$500 was a penalty, and not liquidated damages, but 
that plaintiff was entitled to recover at least nominal 
damages thereon for the failure to file.—Henry v. Louwis- 
ville ¢ N. R. Co., Ala., 8 South. Rep. 343. 


92. REMOVAL OF CAUsES—Diverse Citizenship.—To 
remove a cause from a State to a federal court on ac- 
count of diverse citizenship, it must be shown by the 
petition for removal, or elsewhere in the record, that 
the parties were citizens of different States when the 
action was commenced; and this does not appear from 
an allegation of the complaint that they are residents 
respectively of the States of which the petition for re- 
moval states them to be citizens at the time of the ap- 
plication.— Herndon v. Atna Ins. Co., N.C., 12 8. E. Rep. 
240. 

93. SaLE—Rescission—Fraud.—Goods were obtained 
on fraudulent representations, with no intentto pay 
for them, and then mortgaged to secure pre-existing 
debts of the purchaser. Thereafter, with the consent 
of all parties to the mortgages, the goods were con- 
veyed to defendant in trust to devote the proceeds to 
the payment of the debts secured by said mortgages: 
Held, in replevin by the seller of the goods, that de- 
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fendust merely represented the mortgagees, and there- 
fore wes not a purchaser for value.—McGraw v. Henry, 
Mich., 47 N. W. Rep. 315. 

94. SaLE—Validity.—The insolvency of a purchaser of 
goods, and his concealment from the sellers of the ex- 
istence of a large mortgage on his stock, is sufficient to 
make it a question for the jury whether or not the 
goods were purchased fraudulently, and with an in- 
tention not to pay for them.—Zdson v. Hudson, Mich., 47 
N. W. Rep. 347. 

95. SALE—Warranty—Agent.—An agent’s authority 
to warrant the article which he sells does not include 
subsequent sales made by his principal to the same 
purchaser.— Waite v. Borne, N. Y., 25 N. E. Rep. 1053. 

96. SALE FOR ILLEGAL TAXES.—Plaintiff’s assignor 
purchased certain real estate at tax-sale thereof for 
non-payment of an assessment for street improvement 
made by the authorities of the defendant city. The 
city had jurisdiction to make the assessment and sell 
the assessed property for non-payment, but, by reason 
of irregularities inthe proceedings leading up to the 
sale, the tax-sale certificates issued by the city treas- 
urer to the purchaser were subsequently decreed to be 
invalid: Held, that the tax-sale purchaser bought 
under the rule of caveat emptor, and, in the absence of a 
statute authorizing it, had no right of action against 
the city for the purchase money paid for such invalid 
tax sale certificates.—Budge v. City of Grand Fork, N. 
Dak., 47 N. W. Rep. 390. 

97. SPECIF C PERFORMANCE—Pleading.—In a suit for 
specific performance of a bond to make “a good and 
valid deed in common form” the bond is properly de- 
clared on in accordance with its legal effect as an obli- 
gution to convey “in fee-simple by warranty deed.”— 
Phillips v. Herndon, Tex., 14S. W. Rep. 857. 


98. SUBROGATION—Attac!iment Sale.—The goods and 
unexpired lease of a merchant were attached by his 
creditors, and sold. The lessor demanded and received 
from the sheriff, out of uhe proceeds of the goods, his 
rent for the full term. Oneof the creditors who had 
attached the goods, but was not paid in full, sued the 
purchaser of the lease for the value thereof: Aeld, 
that he could not recover, as he was not, by subroga- 
tion or otherwise, the assignee of the rent.-—- Wohner v. 
Handy, Miss.,8 South. Rep. 331. 

99. TAXATION — Exemption.—A statute exempting 
from taxation the real property of a board of trade, “so 
long as such property shall be occupied by said board 
of trade for the purposes contemplated in its organiza- 
tion,” does not exempt such portion of a building 
owned by a corporation, and partly used for board of 
trade purposes, as is rented to third persons, though 
the rent is applied to the purposes of the board.—City 
of Louisville v. Lowisville Board of Trade, Ky., 148. W. 
Rep. 408. 


100. TRIAL—Change of Judge.—When an application 
is made for a change of the trial judge, as provided in 
Sess Laws 1890, ch. 78. § 20, on account of bias and prej- 
udice, the party making the application must establish 
such facts and circumstances, by affidavit or other ex- 
trinsic testimony, as clearly shows the existence of 
bias and prejudice on the part of the judge against the 
defendant as to raise a strong presumption that a fair 
and impartial trial cannot be had before such judge.— 
State v. Chapman, 8. Dak., 47 N. W. Rep. 411. 


101, TRUST —- Evidence.— Where the president and 
cashier of a bank fraudulently divert the funds and 
assets of the bank, and invest them in mill machinery, 
fixtures, real estate, and appurtenances, of a corpora- 
tion of which they were at the time the president and 
secretary, such corporation holds such property im- 
pressed with a trustin favor of the bank tothe extent 
of the bank funds and assets that can be traced into 
such corporate property, unless such corporation can 
show that it acquired such funds and assets in good 
faith, and for a valuable consideration.—Farmers’ 
Traders’ Bank v. Kimball Milling Co., 8.{Dak., 47 N, W. 
Rep. 403. 





102. VENUE—Action Against Insurance Company.— 
Under Act Pa. April 24, 1857, which provides that actions 
“against any insurance company incorporated by the 
legislature” may be brought in any county “where the 
property insured may be located,” an action against a 
live stock insurance company incorporated under an 
act of the legislature, though its letters patent are 
granted by the governor, may be brought in the county 
where the insured stock is kept.—Beech v. Farmers’ ¢ 
Breeders’ Mut. Live-Stock Ins. Ass’n, Penn., 20 Atl. Rep. 
943. 


103. WILLS—Construction.—A will bequeathing one 
fourth of the residue of testator’s estate to his daugh- 
terfor life, with full power to expend any part or all of 
it “for her own use only,” with remainder to her 
brothers, followed by the word, “I solemnly enjoin her 
to hold this as a trust, and at once, with the aid of 
competent counsel, by her will properly executed, so 
to arrange her affairs that my wishes herein indicated 
may be carried out,” creates a trust in the daughter for 
the benefit of her brothers as to the part of the hequest 
that may remain unexpended at her death.—McClear- 
nan v. McClearnan, Md., 20 Atl. Rep. 908. 


104. WILLS—Devise by Implication.—Testator devised 
his interest in land, of which he was tenant in common 
with his brother, to his executor, in trust to collect the 
rents and profits, and pay a part thereof to testator’s 
widow as long as she remained unmarried, and the 
balance to his brother. No provision was made for the 
disposition of the land in the event of the widow’s re- 
marriage, but the will provided that, in case the ex- 
ecutor and the brother thought it expedient to sell the 
land, a certainsum should be paid out of the procecds 
annually as long as she remained unmarried, and, on 
her marriage or death, all the proceeds should be paid 
tothe brother: Held, that this was a devise by impli- 
cation, whereby the legal title vested in the brother, 
subject to the trust in favor of testator’s widow.— 
Masterson v. Townshend, N. Y., 25 N. E. Rep. 928. 


105. WILLS—Undue Infiluence.—Where a will is con- 
tested for want of testamentary capacity and undue in- 
fluence, it is misleading to charge that, if, in discrimi- 
nating between the natural objects of his bounty, the 
testator showed unreasonableness or gross inequality, 
the jury may consider that with the other evidence in 
determining whether the testator was of sound mind 
and not under the influence of others.—Zimlich v. 
Zimlich, Ky., 14 8. W. Rep. 837. 

106. WILLS—Wife’s Separate Estate.—A mother under 
great pecuniary and moral obligations to a daughter 
bequeathed’to her by holographic will “‘allthe rest of 
my real and personal estate for the sole use of herself 
and children.” The mother’s property was worth 
$18,000, all of which passed under the residuary clause, 
subject to an annuity toa son of $350 a year,anda 
legacy of $300 “‘to be paid out of the amount willed to 
my daughter.” The latter was 34 years old, and had 4 
cbildren living. Her husband was an army officer de- 
pendent on his salary, and had accumulated no prop- 
erty: Held, that the daughter took the fee in the land, 
and that the words “forthe sole use of herself and 
children” did not create a trust, nor make them tenants 
in common with her, nor vest in them a remainder 
after her death.— Small v. Field, Mo., 14 8. W. Rep. 815. 

107. WITNESS—Credibility.—A charge that “when a 
witness swears willfully and knowingly false to a 
material allegation, then it is the right of the jury to 
disregard the testimony of such witness,” is proper as 
far as it goes.—Port Royal, etc. Ry. Co. v. Griffin, Ga., 12 
8. E. Rep. 303. 

108. WITNESS — Transactions with Decedents. — The 
statute declaring parties to actions, and persons inter- 
ested in the event thereof, to be incompetent to testify 
to conversations with, or admissions of, deceased 
parties or persons, relative toa matter in issue, does 
notapplyto an agentof a party to the action, such 
agent not being a party tothe action, nor having any 
legal interest in the event of it. — Darwin v. Keigher , 
Minn., 47 N. W. Rep. 414, 
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